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HAWALI,

Complainant,
SCHEDULING AND PRE-HEARING

VS. ORDER

UNITED STATES DEPARTMENT OF
THE NAVY,

Respondent.

SCHEDULING AND PRE-HEARING ORDER

l. Procedural History

Pursuant to the Order Appointing Substitute Hearings Officer, Rescinding Orders
of Prior Hearings Officer, and Setting New Schedule, filed December 13, 2021 (“Order
Appointing Substitute Hearings Officer”), the evidentiary hearing was set to commence
on Tuesday, December 14, 2021, at 9:00 a.m., with a proposed final order and
proposed findings of fact and conclusions of law to be completed by Friday, December
17,2021, at 5:00 p.m.

A status conference was held on Monday, December 13, 2021 at 1:00 p.m.
Wade H. Hargrove lll, Deputy Attorney General, appeared on behalf of Complainant
Department of Health, State of Hawai'i (‘DOH”). David FitzPatrick, Esq., and Craig D.
Jensen, Esq., appeared on behalf of Respondent United States Department of the Navy

("Navy”). A pre-hearing filing schedule and briefing schedule were orally agreed to,



along with the details regarding the presentation at the evidentiary hearing that was
scheduled for Tuesday, December 14, 2021.

After the Monday, December 13, 2021 status conference, the Hearings Officer
received a copy of Sierra Club’s Motion to Intervene, filed-stamped December 13, 2021,
at 2:02 p.m. That same day in an email time-stamped 4:59 p.m., the Hearings Officer
notified counsel for DOH, the Navy, and for proposed intervenor Sierra Club that, in light
of the Sierra Club’s Motion to Intervene, the evidentiary hearing scheduled for
December 14, 2021, at 9:00 a.m, and the pre-hearing filing deadline would be taken off
the calendar. Instead, a status conference was scheduled for December 14, 2021, at
9:00 a.m.

At the status conference on December 14, 2021, at 9:00 a.m., Deputy Attorney
General Hargrove appeared on behalf of DOH. Mr. Jensen appeared on behalf of the
Navy. David L. Henkin and Kylie W. Wager Cruz appeared on behalf of Sierra Club.
During this status conference, counsel for the parties received an email from counsel for
the Board of Water Supply (‘BWS"), Ella Foley Gannon, with an attachment entitled
“Notice of Intervenor Status in Contested Case Hearing on In the Matter of the
Emergency Order to the United States Navy for Emergency Change-In-Service and
Defueling of 20 Underground Storage Tanks, Red Hill Bulk Fuel Storage Facility
(Docket No. 21-UST-EA-02),” which requested intervenor status for BWS, stated that
additional supporting documentation would be submitted later today, and requested that
BWS’s attorneys be permitted to participate in the status conference.

Due to the BWS request for intervenor status, the 9:00 a.m. status conference

was continued until 11:00 a.m. the same day (December 14, 2021), at which time



counsel for the BWS—Ella Foley Gannon, David K. Brown, and Jeffrey Lau—appeared

in addition to all others previously present.

. Order

It is hereby ordered as follows:

1. The deadlines contained in the Order Appointing Substitute Hearings
Officer are vacated.

2. For purposes of filing documents during the pendency of this expedited
proceeding, all parties and the two proposed intervenors may email documents to the
Hearings Officer and Stella Kam, and the documents shall be deemed to have been
filed at the date and time stamped on the Hearings Officer's email.

3. For purposes of serving documents, and by oral agreement of the parties
and the two proposed intervenors at the 11:00 a.m. status conference on December 14,
2021, a document is deemed served on a party or proposed intervenor if served via
email on that entity’s counsel.

4. Reagarding the Intervenor Motions

a. Pursuant to BWS's representation in its “Notice of Intervenor
Status,” BWS shall file with the Hearings Officer and serve on the parties and Sierra
Club any motion or additional documentation concerning intervention as soon as
possible on Tuesday, December 14, 2021.

b. The Navy shall have until Friday, December 17, 2021, at 11:59

p.m., to file any opposition to proposed intervention of Sierra Club or BWS.



C. Pursuant to HAR § 11-1-37(d), no reply shall be allowed. The
motions shall be decided on a non-hearing basis.

d. The Hearings Officer will issue an unfiled informal minute order as
soon as practicable, but no later than Sunday, December 19, 2021, informing the
parties and the proposed intervenors of whether the proposed intervention of Sierra
Club or BWS shall be granted or denied, with a formal order to be filed at a later date.

5. Responsibilities of the Parties and Proposed Intervenors

While the proposed Intervenors' motions remain pending, the parties shall
prepare for the hearing and be ready to proceed with the Evidentiary Hearing on
December 20, 2021, at 8:00 a.m., irrespective of any possible ruling granting or denying
intervention status to Sierra Club and/or BWS. Sierra Club and BWS, likewise, shall
prepare for the hearing, make all necessary arrangements, and be ready to proceed
with the evidentiary hearing assuming that their requests will be granted. The purpose
of this paragraph is to ensure that the evidentiary hearing moves forward as scheduled
and does not constitute an inclination regarding the disposition of the proposed
intervenors’ requests to intervene.

B. Meet and Confer

The parties and the proposed intervenors shall meet and confer no later than
Thursday, December 16, 2021, to discuss every method available to streamline the
case and finish the hearing on Monday, December 20, 2021, if at all possible. The
parties and proposed intervenors shall discuss, at a minimum, the exhibits, exhibit lists,
the numbering of exhibits, anticipated witnesses, the use of declarations in lieu of direct

testimony, the time each party should be allofted at the evidentiary hearing and how that



time should be calculated, the order of presentation, a stipulated protective order
concerning protected non-classified information, and stipulated facts, and the existence
and/or length of opening and/or closing statements. The parties and proposed
intervenors shall attempt to isolate those exhibits for which there will be no objection to
their admission and for which there may be an objection.

7. Final Status/Pre-Hearing Conference

A final status/pre-hearing conference shall be held on Friday, December 17,
2021, at 11:00 a.m., via Zoom, to discuss any final matters, including all subjects
discussed at the meet and confer.

8. Pre-Hearing Filings

The parties and the proposed intervenors must ensure that pre-hearing filings are
filed no later than Friday, December 17, 2021, at 3:00 p.m. Such filings include a pre-
hearing brief, an exhibit list, all exhibits on the exhibit list, a witness list, and any
anticipated demonstratives. If any party or proposed intervenor wishes to file anything
beyond this, they shall raise it at the December 17, 2021 status conference, or earlier.

9. Evidentiary Hearing

The evidentiary hearing will begin on Monday, December 20, 2021, at 8:00 a.m.,
via Zoom. A standby “overflow” day is on the calendar for Tuesday, December 21,
2021, from 8:00 a.m. to 12:00 p.m. A separate Notice of Hearing shall issue.

10. Proposed Findings of Fact, Conclusions of Law, and Order

All parties who participate in the evidentiary hearing shall submit a proposed
findings of fact, conclusions of law, and order no later than 3:00 p.m. on Wednesday,

December 22, 2021.



DATED: Honolulu, Hawai‘i, December 14, 2021.
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