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Wage Rate Requirenents Under FY 2010 Appropriations
Preanbl e

Wth respect to the Cean Water and Safe Drinking Water State
Revol vi ng Funds, EPA provides capitalization grants to each State
which in turn provides subgrants or loans to eligible entities
within the State. Typically, the subrecipients are municipal or
ot her local governmental entities that manage the funds. For

t hese types of recipients, the provisions set forth under Roman
Nuneral 1, below, shall apply. Al though EPA and the State remain
responsi bl e for ensuring subrecipients' conpliance with the wage
rate requirenents set forth herein, those subrecipients shal

have the primary responsibility to maintain payroll records as
described in Section 3(ii)(A), below and for conpliance as
described in Section |-5.

Cccasionally, the subrecipient may be a private for profit or not
for profit entity. For these types of recipients, the provisions
set forth in Roman Nuneral 11, below, shall apply. Al though EPA
and the State remain responsible for ensuring subrecipients’
conpliance with the wage rate requirenents set forth herein,

t hose subrecipients shall have the primary responsibility to

mai ntai n payroll records as described in Section I1-3(ii)(A),
bel ow and for conpliance as described in Section II-5.

| . Requirenents under FY 2010 Appropriations For Subrecipients
That Are Governnental Entities:

The followi ng terns and conditions specify how recipients wll
assist EPA in neeting its DB responsibilities when DB applies to
EPA awards of financial assistance under the FY 2010
Appropriations with respect to State recipients and subrecipients
that are governnental entities. |f a subrecipient has questions
regardi ng when DB applies, obtaining the correct DB wage
determ nati ons, DB provisions, or conpliance nonitoring, it may
contact the State recipient. |[|f a State recipient needs

gui dance, the recipient may contact the EPA Region 9 Davi s-Bacon
Coordi nator at (415)972-3761 for guidance. The recipient or
subreci pient may al so obtain additional guidance from DOL' s web
site at http://ww.dol . gov/esal/ whd/ recovery/




1. Applicability of the Davis- Bacon (DB) prevailing wage
requirenents.

Under the FY 2010 Appropriation, Davis-Bacon prevailing wage
requi renents apply to the construction, alteration, and repair of
treatnent works carried out in whole or in part with assistance
made avail able by a State water pollution control revolving fund
and to any construction project carried out in whole or in part
by assi stance nmade avail abl e by a drinking water treatnent
revolving loan fund. |[If a subrecipient encounters a uni que
situation at a site that presents uncertainties regarding DB
applicability, the subrecipient nust discuss the situation with
the recipient State before authorizing work on that site.

2. bt ai ni ng Wage Determ nati ons.

(a) Subrecipients shall obtain the wage determ nation for the
locality in which a covered activity subject to DB will take
pl ace prior to issuing requests for bids, proposals, quotes or
ot her methods for soliciting contracts (solicitation) for
activities subject to DB. These wage determ nations shall be
incorporated into solicitations and any subsequent

contracts. Prine contracts nust contain a provision requiring
t hat subcontractors foll ow the wage determ nation incorporated
into the prinme contract.

(1) Wiile the solicitation remains open, the
subreci pi ent shall nonitor ww. wdol.gov weekly to
ensure that the wage determ nation contained in
the solicitation remains current. The
subreci pients shall amend the solicitation if DOL
i ssues a nodification nore than 10 days prior to
the closing date (i.e. bid opening) for the
solicitation. If DOL nodifies or supersedes the
appl i cabl e wage determ nation | ess than 10 days
prior to the closing date, the subrecipients may
request a finding fromthe State recipient that
there is not a reasonable tine to notify
interested contractors of the nodification of the
wage determ nation. The State recipient wll
provide a report of its findings to the
subr eci pi ent.

(ii) If the subrecipient does not award the contract within
90 days of the closure of the solicitation, any
nodi fi cations or supersedes DOL makes to the wage
determ nation contained in the solicitation shall be



effective unless the State recipient, at the request of
t he subreci pient, obtains an extension of the 90 day
period fromDOL pursuant to 29 CFR 1.6(c)(3)(iv). The
subreci pient shall nonitor ww. wdol.gov on a weekly
basis if it does not award the contract within 90 days
of closure of the solicitation to ensure that wage
determ nations contained in the solicitation remain
current.

(b) If the subrecipient carries out activity subject to DB by

i ssuing a task order, work assignnent or simlar instrunent to an
exi sting contractor (ordering instrunent) rather than by
publishing a solicitation, the subrecipient shall insert the
appropriate DOL wage determ nation from ww. wdol .gov into the
ordering instrunent.

(c) Subrecipients shall review all subcontracts subject to DB
entered into by prinme contractors to verify that the prine
contractor has required its subcontractors to include the
appl i cabl e wage det erm nati ons.

(d) As provided in 29 CFR 1.6(f), DOL may issue a revised wage
determ nation applicable to a subrecipient's contract after the
award of a contract or the issuance of an ordering instrunment if
DCOL determ nes that the subrecipient has failed to incorporate a
wage determ nation or has used a wage determ nation that clearly
does not apply to the contract or ordering instrunent. |If this
occurs, the subrecipient shall either term nate the contract or
ordering instrunment and issue a revised solicitation or ordering
i nstrument or incorporate DOL's wage determination retroactive to
t he begi nning of the contract or ordering instrument by change
order. The subrecipient's contractor nust be conpensated for any
i ncreases in wages resulting fromthe use of DOL's revised wage
det erm nation

3. Contract and Subcontract provisions.

(a) The Recipient shall insure that the subrecipient(s) shal
insert in full in any contract in excess of $2,000 which is
entered into for the actual construction, alteration and/or
repair, including painting and decorating, of a treatnent work
under the COABRF or a construction project under the DWSRF
financed in whole or in part from Federal funds or in accordance
w th guarantees of a Federal agency or financed from funds
obt ai ned by pl edge of any contract of a Federal agency to nake a
| oan, grant or annual contribution (except where a different
meani ng i s expressly indicated), and which is subject to the

| abor standards provisions of any of the acts listed in 8 5.1 or



the FY 2010 appropriation, the follow ng cl auses:
(1) M ni mum wages.

(i) Al laborers and nmechani cs enpl oyed or working upon the site
of the work will be paid unconditionally and not |ess often than
once a week, and w thout subsequent deduction or rebate on any
account (except such payroll deductions as are permtted by
regul ations issued by the Secretary of Labor under the Copel and
Act (29 CFR part 3)), the full amount of wages and bona fide
fringe benefits (or cash equivalents thereof) due at tinme of
paynent conputed at rates not |ess than those contained in the
wage determ nation of the Secretary of Labor which is attached
hereto and nade a part hereof, regardl ess of any contractual

rel ati onship which may be all eged to exist between the contractor
and such | aborers and nechani cs.

Contri butions made or costs reasonably anticipated for bona fide
fringe benefits under section 1(b)(2) of the Davis-Bacon Act on
behal f of |aborers or nechanics are consi dered wages paid to such
| aborers or nechanics, subject to the provisions of paragraph
(a)(1)(iv) of this section; also, regular contributions made or
costs incurred for nore than a weekly period (but not |ess often
than quarterly) under plans, funds, or prograns which cover the
particul ar weekly period, are deened to be constructively made or
incurred during such weekly period. Such | aborers and nechanics
shal |l be paid the appropriate wage rate and fringe benefits on
the wage determ nation for the classification of work actually
performed, without regard to skill, except as provided in §
5.5(a)(4). Laborers or mechanics performng work in nore than
one classification nmay be conpensated at the rate specified for
each classification for the tinme actually worked therein:

Provi ded, That the enployer's payroll records accurately set
forth the tinme spent in each classification in which work is
performed. The wage determ nation (including any additional
classification and wage rates conforned under paragraph
(a)(1)(ii) of this section) and the Davis-Bacon poster (WH 1321)
shall be posted at all tines by the contractor and its
subcontractors at the site of the work in a prom nent and
accessi ble place where it can be easily seen by the workers.

Subreci pi ents nay obtain wage determ nations fromthe U S.
Departnent of Labor’s web site, ww. dol.gov.

(1i1)(A) The subrecipient(s), on behalf of EPA, shall require that
any class of |aborers or nechanics, including helpers, which is
not listed in the wage determ nation and which is to be enpl oyed
under the contract shall be classified in conformance with the



wage determ nation. The State award official shall approve a
request for an additional classification and wage rate and fringe
benefits therefore only when the followng criteria have been
net :

(1) The work to be performed by the classification requested is
not performed by a classification in the wage determ nati on; and

(2) The classification is utilized in the area by the
construction industry; and

(3) The proposed wage rate, including any bona fide fringe
benefits, bears a reasonable relationship to the wage rates
contained in the wage determ nation

(B) If the contractor and the | aborers and nechanics to be
enployed in the classification (if known), or their
representatives, and the subrecipient(s) agree on the
classification and wage rate (including the anount designated for
fringe benefits where appropriate), docunmentation of the action
taken and the request, including the |ocal wage determ nation
shall be sent by the subrecipient (s) to the State award
official. The State award official will transmt the request, to
the Adm nistrator of the Wage and Hour Division, Enploynment
Standards Adm nistration, U S. Departnent of Labor, Washi ngton,
DC 20210 and to the EPA DB Regi onal Coordi nator concurrently.

The Adm nistrator, or an authorized representative, wll approve,
nodi fy, or disapprove every additional classification request

wi thin 30 days of receipt and so advise the State award offi ci al
or will notify the State award official within the 30-day period
that additional time is necessary.

(© In the event the contractor, the |aborers or nmechanics to be
enployed in the classification or their representatives, and the
subreci pient(s) do not agree on the proposed classification and
wage rate (including the anbunt designated for fringe benefits,
where appropriate), the award official shall refer the request
and the | ocal wage determ nation, including the views of al
interested parties and the recommendati on of the State award
official, to the Adm nistrator for determ nation. The request
shall be sent to the EPA DB Regi onal Coordi nator concurrently.
The Adm nistrator, or an authorized representative, wll issue a
determ nation within 30 days of receipt of the request and so
advi se the contracting officer or will notify the contracting
officer within the 30-day period that additional time is
necessary.

(D) The wage rate (including fringe benefits where appropri ate)



determ ned pursuant to paragraphs (a)(1)(ii)(B) or (C of this
section, shall be paid to all workers performng work in the
classification under this contract fromthe first day on which
work is performed in the classification.

(1i1) Whenever the mnimum wage rate prescribed in the contract
for a class of |aborers or nmechanics includes a fringe benefit
which is not expressed as an hourly rate, the contractor shal
either pay the benefit as stated in the wage determ nation or
shal | pay another bona fide fringe benefit or an hourly cash
equi val ent thereof.

(tv) If the contractor does not nmake paynents to a trustee or
other third person, the contractor may consider as part of the
wages of any | aborer or nechanic the anmount of any costs
reasonably anticipated in providing bona fide fringe benefits
under a plan or program provided, that the Secretary of Labor
has found, upon the witten request of the contractor, that the
appl i cabl e standards of the Davis-Bacon Act have been net. The
Secretary of Labor may require the contractor to set aside in a
separate account assets for the neeting of obligations under the
pl an or program

(2) Wthholding. The subrecipient(s), shall upon witten
request of the EPA Award O ficial or an authorized representative
of the Departnent of Labor, withhold or cause to be withheld from
the contractor under this contract or any other Federal contract
with the sane prine contractor, or any other federally-assisted
contract subject to Davis-Bacon prevailing wage requirenents,
which is held by the same prinme contractor, so nuch of the
accrued paynents or advances as may be consi dered necessary to
pay | aborers and nmechanics, including apprentices, trainees, and
hel pers, enployed by the contractor or any subcontractor the ful
anount of wages required by the contract. 1In the event of
failure to pay any | aborer or nechanic, including any apprentice,
trai nee, or hel per, enployed or working on the site of the work,
all or part of the wages required by the contract, the (Agency)
may, after witten notice to the contractor, sponsor, applicant,
or owner, take such action as may be necessary to cause the
suspensi on of any further paynment, advance, or guarantee of funds
until such viol ations have ceased.

(3) Payrolls and basic records.

(1) Payrolls and basic records relating thereto shall be
mai nt ai ned by the contractor during the course of the work and
preserved for a period of three years thereafter for all |aborers
and nmechanics working at the site of the work. Such records



shal |l contain the nane, address, and social security nunber of
each such worker, his or her correct classification, hourly rates
of wages paid (including rates of contributions or costs
anticipated for bona fide fringe benefits or cash equival ents

t hereof of the types described in section

1(b)(2)(B) of the Davis-Bacon Act), daily and weekly nunber of
hours wor ked, deductions nmade and actual wages paid. Wenever
the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that
t he wages of any | aborer or nmechanic include the anount of any
costs reasonably anticipated in providing benefits under a plan
or program described in section 1(b)(2)(B) of the Davis-Bacon
Act, the contractor shall maintain records which show that the
commtnent to provide such benefits is enforceable, that the plan
or programis financially responsible, and that the plan or
program has been comunicated in witing to the |aborers or
mechani cs affected, and records which show the costs antici pated
or the actual cost incurred in providing such benefits.
Contractors enpl oyi ng apprentices or trai nees under approved
progranms shall maintain witten evidence of the registration of
apprenti ceship prograns and certification of trainee prograns,
the registration of the apprentices and trainees, and the ratios
and wage rates prescribed in the applicable prograns.

(1i)(A) The contractor shall submt weekly, for each week in

whi ch any contract work is perforned, a copy of all payrolls to
the subrecipient, that is, the entity that receives the sub-grant
or loan fromthe State capitalization grant recipient. Such
docunent ati on shall be avail able on request of the State

reci pient or EPA. As to each payroll copy received, the

subreci pient shall provide witten confirmation in a form
satisfactory to the State indicating whether or not the project
is in conpliance with the requirements of 29 CFR 5.5(a) (1) based
on the nost recent payroll copies for the specified week. The
payrolls shall set out accurately and conpletely all of the
information required to be maintained under 29 CFR 5.5(a)(3) (i),
except that full social security nunbers and hone addresses shal
not be included on the weekly payrolls. Instead the payrolls
shall only need to include an individually identifying nunber for
each enployee (e.g., the last four digits of the enpl oyee's
soci al security nunber). The required weekly payroll information
may be submitted in any formdesired. Optional Form WH 347 is
avai l abl e for this purpose fromthe Wage and Hour Division Wb
site at

http://ww. dol . gov/ esa/ whd/ forns/ wh347instr.htmor its successor
site. The prine contractor is responsible for the subm ssion of
copies of payrolls by all subcontractors. Contractors and
subcontractors shall maintain the full social security nunber and
current address of each covered worker, and shall provide them




upon request to the subrecipient(s) for transmssion to the State
or EPAif requested by EPA, the State, the contractor, or the
Wage and Hour Division of the Departnent of Labor for purposes of
an investigation or audit of conpliance with prevailing wage
requirenents. It is not a violation of this section for a prine
contractor to require a subcontractor to provi de addresses and
social security nunbers to the prinme contractor for its own
records, wthout weekly subm ssion to the subrecipient(s).

(B) Each payroll submtted shall be acconpanied by a "Statenent
of Conpliance,” signed by the contractor or subcontractor or his
or her agent who pays or supervises the paynent of the persons
enpl oyed under the contract and shall certify the foll ow ng:

(1) That the payroll for the payroll period contains the
information required to be provided under 8 5.5 (a)(3)(ii) of
Regul ations, 29 CFR part 5, the appropriate information is being
mai ntai ned under 8 5.5 (a)(3)(i) of Regulations, 29 CFR part 5,
and that such information is correct and conpl ete;

(2) That each | aborer or nechanic (including each hel per,
apprentice, and trainee) enployed on the contract during the
payrol|l period has been paid the full weekly wages earned,

wi t hout rebate, either directly or indirectly, and that no
deductions have been nade either directly or indirectly fromthe
full wages earned, other than perm ssible deductions as set forth
in Regul ations, 29 CFR part 3;

(3) That each | aborer or nechanic has been paid not |ess than the
appl i cabl e wage rates and fringe benefits or cash equivalents for
the classification of work perfornmed, as specified in the
appl i cabl e wage determ nation incorporated into the contract.

(C© The weekly subm ssion of a properly executed certification
set forth on the reverse side of Optional Form WH 347 shal
satisfy the requirenent for subm ssion of the "Statenent of
Conpl i ance" required by paragraph (a)(3)(ii)(B) of this section.

(D) The falsification of any of the above certifications may
subj ect the contractor or subcontractor to civil or crimnal
prosecution under section 1001 of title 18 and section 231 of
title 31 of the United States Code.

(ii1) The contractor or subcontractor shall nmake the records
requi red under paragraph (a)(3)(i) of this section avail able for

i nspection, copying, or transcription by authorized
representatives of the State, EPA or the Departnent of Labor, and
shall permt such representatives to interview enployees during



wor ki ng hours on the job. If the contractor or subcontractor
fails to submt the required records or to nake them avail abl e,
the Federal agency or State may, after witten notice to the
contractor, sponsor, applicant, or owner, take such action as nmay
be necessary to cause the suspension of any further paynent,
advance, or guarantee of funds. Furthernore, failure to submt
the required records upon request or to make such records
avai |l abl e may be grounds for debarnent action pursuant to 29 CFR
5.12.

(4) Apprentices and trai nees—

(1) Apprentices. Apprentices will be permtted to work at |ess
than the predetermned rate for the work they perforned when they
are enpl oyed pursuant to and individually registered in a bona
fide apprenticeship programregistered with the U S. Departnent
of Labor, Enploynent and Trai ning Adm nistration, Ofice of
Apprenticeship Training, Enployer and Labor Services, or with a
State Apprenticeship Agency recognized by the Ofice, or if a
person is enployed in his or her first 90 days of probationary
enpl oynent as an apprentice in such an apprenticeship program
who is not individually registered in the program but who has
been certified by the Ofice of Apprenticeship Training, Enployer
and Labor Services or a State Apprenticeship Agency (where
appropriate) to be eligible for probationary enploynent as an
apprentice. The allowable ratio of apprentices to journeynen on
the job site in any craft classification shall not be greater
than the ratio permtted to the contractor as to the entire work
force under the registered program Any worker listed on a
payrol |l at an apprentice wage rate, who is not registered or

ot herwi se enpl oyed as stated above, shall be paid not |ess than
t he applicable wage rate on the wage determ nation for the
classification of work actually perfornmed. |In addition, any
apprentice performng work on the job site in excess of the ratio
permtted under the registered programshall be paid not |ess
than the applicable wage rate on the wage determ nation for the
work actually perforned. Were a contractor is performng
construction on a project in a locality other than that in which
its programis registered, the ratios and wage rates (expressed
in percentages of the journeyman's hourly rate) specified in the
contractor's or subcontractor's registered program shall be
observed. Every apprentice nust be paid at not |less than the
rate specified in the registered programfor the apprentice's

| evel of progress, expressed as a percentage of the journeynen
hourly rate specified in the applicable wage determ nati on.
Apprentices shall be paid fringe benefits in accordance with the
provi sions of the apprenticeship program |f the apprenticeship
program does not specify fringe benefits, apprentices nust be



paid the full anmount of fringe benefits |isted on the wage
determ nation for the applicable classification. |If the

Adm nistrator determnes that a different practice prevails for
t he applicable apprentice classification, fringes shall be paid
in accordance with that determnation. In the event the Ofice
of Apprenticeship Training, Enployer and Labor Services, or a
State Apprenticeship Agency recogni zed by the Ofice, w thdraws
approval of an apprenticeship program the contractor will no

| onger be permtted to utilize apprentices at |ess than the
applicable predetermned rate for the work perforned until an
acceptabl e programis approved.

(1i) Trainees. Except as provided in 29 CFR 5.16, trainees wll
not be permtted to work at |less than the predeterm ned rate for
the work performed unless they are enpl oyed pursuant to and
individually registered in a program whi ch has received prior
approval, evidenced by formal certification by the U S

Depart ment of Labor, Enploynment and Training Adm nistration. The
ratio of trainees to journeynen on the job site shall not be
greater than permtted under the plan approved by the Enpl oynent
and Training Adm nistration. Every trainee nust be paid at not
|l ess than the rate specified in the approved programfor the
trainee's level of progress, expressed as a percentage of the
journeyman hourly rate specified in the applicable wage

determ nation. Trainees shall be paid fringe benefits in
accordance with the provisions of the trainee program |If the
trai nee program does not nmention fringe benefits, trainees shal
be paid the full anobunt of fringe benefits listed on the wage
determ nation unless the Adm nistrator of the Wage and Hour
Division determnes that there is an apprenticeship program
associated wth the correspondi ng journeyman wage rate on the
wage determ nation which provides for less than full fringe
benefits for apprentices. Any enployee |isted on the payroll at
a trainee rate who is not registered and participating in a

trai ning plan approved by the Enpl oynment and Training

Adm ni stration shall be paid not |ess than the applicabl e wage
rate on the wage determnation for the classification of work
actually perfornmed. |In addition, any trainee perform ng work on
the job site in excess of the ratio permtted under the

regi stered programshall be paid not |ess than the applicable
wage rate on the wage determ nation for the work actually

performed. In the event the Enploynment and Training
Adm ni stration w thdraws approval of a training program the
contractor will no longer be permtted to utilize trainees at

| ess than the applicable predetermned rate for the work
performed until an acceptable programis approved.

(ti1) Equal enploynent opportunity. The utilization of



apprentices, trainees and journeynen under this part shall be in
conformty with the equal enploynent opportunity requirenents of
Executive Order 11246, as anended, and 29 CFR part 30.

(5) Conpliance with Copel and Act requirenents. The contractor
shall conply with the requirenments of 29 CFR part 3, which are
i ncorporated by reference in this contract.

(6) Subcontracts. The contractor or subcontractor shall insert
in any subcontracts the clauses contained in 29 CFR 5.5(a) (1)

t hrough (10) and such other clauses as the EPA determ nes may by
appropriate, and also a clause requiring the subcontractors to

i nclude these clauses in any lower tier subcontracts. The prinme
contractor shall be responsible for the conpliance by any
subcontractor or lower tier subcontractor wwth all the contract
clauses in 29 CFR 5. 5.

(7) Contract term nation; debarnent. A breach of the contract
clauses in 29 CFR 5.5 nay be grounds for term nation of the
contract, and for debarnent as a contractor and a subcontractor
as provided in 29 CFR 5. 12.

(8) Conpliance with Davis-Bacon and Rel ated Act requirenents.
Al rulings and interpretations of the Davis-Bacon and Rel at ed
Acts contained in 29 CFR parts 1, 3, and 5 are herein

i ncorporated by reference in this contract.

(9) Disputes concerning | abor standards. Disputes arising out of
t he | abor standards provisions of this contract shall not be

subj ect to the general disputes clause of this contract. Such

di sputes shall be resolved in accordance with the procedures of

t he Departnent of Labor set forth in 29 CFR parts 5, 6, and 7.

D sputes within the neaning of this clause include disputes

bet ween the contractor (or any of its subcontractors) and

Subreci pient(s), State, EPA, the U S. Departnent of Labor, or the
enpl oyees or their representatives.

(10) Certification of eligibility.

(i) By entering into this contract, the contractor certifies that
neither it (nor he or she) nor any person or firmwho has an
interest in the contractor's firmis a person or firmineligible
to be awarded Governnent contracts by virtue of section 3(a) of

t he Davi s- Bacon Act or 29 CFR 5.12(a)(1).

(i1i) No part of this contract shall be subcontracted to any
person or firmineligible for award of a Governnent contract by
virtue of section 3(a) of the Davis-Bacon Act or 29 CFR



5.12(a) (1).

(ti1) The penalty for making fal se statenents is prescribed in
the U S. Crimnal Code, 18 U S.C 1001.

4. Contract Provision for Contracts in Excess of $100, 000.

(a) Contract Wrk Hours and Safety Standards Act. The

subreci pient shall insert the follow ng clauses set forth in
paragraphs (a)(1), (2), (3), and (4) of this section in full in
any contract in an anount in excess of $100,000 and subject to
the overtine provisions of the Contract Wrk Hours and Safety
Standards Act. These clauses shall be inserted in addition to
the clauses required by Item 3, above or 29 CFR 4.6. As used in
this paragraph, the terns | aborers and nechani cs i ncl ude watchnen
and guards.

(1) Overtinme requirenents. No contractor or subcontractor
contracting for any part of the contract work which may require
or involve the enploynent of |aborers or nechanics shall require
or permt any such | aborer or nechanic in any workweek in which
he or she is enployed on such work to work in excess of forty
hours in such workweek unl ess such | aborer or mechanic receives
conpensation at a rate not |less than one and one-half tinmes the
basic rate of pay for all hours worked in excess of forty hours
in such wor kweek.

(2) Violation; liability for unpaid wages; |iquidated danmages.
In the event of any violation of the clause set forth in
paragraph (a)(1) of this section the contractor and any
subcontractor responsible therefore shall be liable for the
unpai d wages. In addition, such contractor and subcontractor
shall be liable to the United States (in the case of work done
under contract for the District of Colunbia or a territory, to
such District or to such territory), for |iquidated damges.

Such liqui dated damages shall be conputed with respect to each

i ndi vi dual | aborer or nechanic, including watchnmen and guards,
enployed in violation of the clause set forth in paragraph (a)(1)
of this section, in the sumof $10 for each cal endar day on which
such individual was required or permtted to work in excess of

t he standard workweek of forty hours w thout paynent of the
overtinme wages required by the clause set forth in paragraph
(a)(1) of this section.

(3) Wthholding for unpaid wages and | i qui dated danages. The
subreci pient, upon witten request of the EPA Award O ficial or
an aut horized representative of the Departnment of Labor, shal
w t hhol d or cause to be withheld, from any noneys payabl e on



account of work perfornmed by the contractor or subcontractor
under any such contract or any other Federal contract with the
sane prinme contractor, or any other federally-assisted contract
subject to the Contract Wrk Hours and Safety Standards Act,
which is held by the sanme prinme contractor, such suns as nay be
determ ned to be necessary to satisfy any liabilities of such
contractor or subcontractor for unpaid wages and |i qui dated
damages as provided in the clause set forth in paragraph (b)(2)
of this section.

(4) Subcontracts. The contractor or subcontractor shall insert
in any subcontracts the clauses set forth in paragraph (a)(1)
through (4) of this section and also a clause requiring the
subcontractors to include these clauses in any |ower tier
subcontracts. The prinme contractor shall be responsible for
conpl i ance by any subcontractor or |ower tier subcontractor with
the clauses set forth in paragraphs (a)(1l) through (4) of this
secti on.

(b) I'n addition to the clauses contained in Item 3, above, in any
contract subject only to the Contract Wrk Hours and Safety

St andards Act and not to any of the other statutes cited in 29
CFR 5.1, the Subrecipient shall insert a clause requiring that
the contractor or subcontractor shall maintain payrolls and basic
payroll records during the course of the work and shall preserve
them for a period of three years fromthe conpletion of the
contract for all |aborers and nmechanics, including guards and

wat chrmen, working on the contract. Such records shall contain

t he name and address of each such enpl oyee, social security
nunber, correct classifications, hourly rates of wages paid,

dai ly and weekly nunber of hours worked, deductions made, and
actual wages paid. Further, the Subrecipient shall insert in any
such contract a clause providing that the records to be

mai nt ai ned under this paragraph shall be nmade avail able by the
contractor or subcontractor for inspection, copying, or
transcription by authorized representatives of the Hawaii
Department of Health, EPA, and the Departnment of Labor, and the
contractor or subcontractor will permt such representatives to

i ntervi ew enpl oyees during working hours on the job.

5. Conpliance Verification

(a) The subrecipient shall periodically interview a sufficient
nunber of enployees entitled to DB prevailing wages (covered
enpl oyees) to verify that contractors or subcontractors are
payi ng the appropriate wage rates. As provided in 29 CFR
5.6(a)(6), all interviews nust be conducted in confidence. The
subreci pi ent nust use Standard Form 1445 (SF 1445) or equival ent



docunentation to nenorialize the interviews. Copies of the SF
1445 are avail able from EPA on request.

(b) The subrecipient shall establish and follow an interview
schedul e based on its assessnent of the risks of nonconpliance
with DB posed by contractors or subcontractors and the duration
of the contract or subcontract. At a mninmum the subrecipient
shoul d conduct interviews with a representative group of covered
enpl oyees within two weeks of each contractor or subcontractor's
submi ssion of its initial weekly payroll data and two weeks prior
to the estimated conpletion date for the contract or subcontract.
Subr eci pi ents nust conduct nore frequent interviews if the
initial interviews or other information indicates that there is a
risk that the contractor or subcontractor is not conplying with
DB. Subrecipients shall imedi ately conduct necessary interviews
in response to an alleged violation of the prevailing wage
requirenents. All interviews shall be conducted in confidence.

(c) The subrecipient shall periodically conduct spot checks of a
representative sanple of weekly payroll data to verify that
contractors or subcontractors are paying the appropriate wage
rates. The subrecipient shall establish and follow a spot check
schedul e based on its assessnent of the risks of nonconpliance
with DB posed by contractors or subcontractors and the duration
of the contract or subcontract. At a mninum if practicable,

t he subreci pi ent should spot check payroll data within two weeks
of each contractor or subcontractor's subm ssion of its initial
payrol |l data and two weeks prior to the conpletion date the
contract or subcontract. Subrecipients nust conduct nore
frequent spot checks if the initial spot check or other
information indicates that there is a risk that the contractor or
subcontractor is not conplying with DB. In addition, during the
exam nations the subrecipient shall verify evidence of fringe
benefit plans and paynents thereunder by contractors and
subcontractors who claimcredit for fringe benefit contributions.

(d) The subrecipient shall periodically review contractors and
subcontractors use of apprentices and trainees to verify
registration and certification with respect to apprenticeship and
trai ning prograns approved by either the U S Departnent of Labor
or a state, as appropriate, and that contractors and
subcontractors are not using disproportionate nunbers of,

| aborers, trainees and apprentices. These reviews shall be
conducted in accordance with the schedul es for spot checks and
interviews described in Item5(b) and (c) above.

(e) Subrecipients nust imedi ately report potential violations of
the DB prevailing wage requirenents to the EPA DB contact |isted



above and to the appropriate DOL WAge and Hour District Ofice
listed at http://ww.dol.gov/esal/ contacts/whd/ anerica2. ht m

1. Requirenents under FY 2010 Appropriations Act For
Subreci pients That Are Not Governnental Entities

The follow ng terns and conditions specify how recipients wll
assist EPA in neeting its DB responsibilities when DB applies to
EPA awards of financial assistance under the FY2010
Appropriations Act with respect to subrecipients that are not
governnmental entities. |f a subrecipient has questions regarding
when DB applies, obtaining the correct DB wage determ nati ons, DB
provi sions, or conpliance nonitoring, it may contact the State
reci pient for guidance. |[If a State recipient needs guidance, the
reci pient may contact the EPA Region 9 Davis-Bacon Coordi nator at
(415)972- 3761 for guidance. The recipient or subrecipient may

al so obtain additional guidance fromDO.' s website at
http://ww. dol . gov/ esa/ whd/ recovery/

Under these terns and conditions, the subrecipient nust submt
its proposed DB wage determ nations to the State recipient for
approval prior to including the wage determ nation in any
solicitation, contract task orders, work assignnents, or simlar
instrunents to existing contractors.

1. Applicability of the Davis-Bacon (DB) prevailing wage
requirenents.

Under the FY 2010 Appropriation, Davis-Bacon prevailing wage
requi renents apply to the construction, alteration, and repair of
treatment works carried out in whole or in part with assistance
made avail able by a State water pollution control revolving fund
and to any construction project carried out in whole or in part
by assistance made avail able by a drinking water treatnent
revolving loan fund. |If a subrecipient encounters a unique
situation at a site that presents uncertainties regarding DB
applicability, the subrecipient nust discuss the situation with
the recipient State before authorizing work on that site.

2. (Obtai ni ng Wage Det erm nati ons.

(a) Subrecipients nust obtain proposed wage determ nations for
specific localities at ww. wdol .gov. After the Subrecipient
obtains its proposed wage determ nation, it nmust submt the wage
determ nation to the Hawaii Departnent of Health s CWSRF

Envi ronnent al Engi neer at (808)586-4294 or DWBRF Environnent al
Engi neer at (808)586-4258 for approval prior to inserting the




wage determnation into a solicitation, contract or issuing task
orders, work assignnments or simlar instruments to existing
contractors ordering instrunents unl ess subsequently directed
otherwise by the State recipient Award O ficial.

(b) Subrecipients shall obtain the wage determ nation for the
locality in which a covered activity subject to DB will take
pl ace prior to issuing requests for bids, proposals, quotes or
ot her nmethods for soliciting contracts (solicitation) for
activities subject to DB. These wage determ nations shall be
incorporated into solicitations and any subsequent contracts.
Prime contracts nmust contain a provision requiring that
subcontractors foll ow the wage determ nation incorporated into
the prime contract.

(1) Wiile the solicitation remains open, the
subreci pient shall nonitor ww. wdol.gov on a
weekly basis to ensure that the wage determ nation
contained in the solicitation remains current.
The subrecipients shall anmend the solicitation if
DCOL issues a nodification nore than 10 days prior
to the closing date (i.e. bid opening) for the
solicitation. |If DOL nodifies or supersedes the
appl i cabl e wage determ nation |less than 10 days
prior to the closing date, the subrecipients may
request a finding fromthe State recipient that
there is not a reasonable tine to notify
interested contractors of the nodification of the
wage determ nation. The State recipient wll
provide a report of its findings to the
subr eci pi ent.

(1i) If the subrecipient does not award the contract within
90 days of the closure of the solicitation, any
nodi fications or supersedes DOL makes to the wage
determi nation contained in the solicitation shall be
effective unless the State recipient, at the request of
t he subreci pient, obtains an extension of the 90 day
period fromDOL pursuant to 29 CFR 1.6(c)(3)(iv). The
subreci pient shall nonitor ww. wdol.gov on a weekly
basis if it does not award the contract within 90 days
of closure of the solicitation to ensure that wage
determ nations contained in the solicitation remain
current.

(c) If the subrecipient carries out activity subject to DB by
i ssuing a task order, work assignnent or simlar instrunent to an
exi sting contractor (ordering instrunent) rather than by



publishing a solicitation, the subecipient shall insert the
appropriate DOL wage determ nation from ww. wdol.gov into the
ordering instrunent.

(d) Subrecipients shall review all subcontracts subject to DB
entered into by prinme contractors to verify that the prine
contractor has required its subcontractors to include the
appl i cabl e wage det erm nati ons.

(e) As provided in 29 CFR 1.6(f), DOL may issue a revised wage
determ nation applicable to a subrecipient's contract after the
award of a contract or the issuance of an ordering instrunment if
DCOL determ nes that the subrecipient has failed to incorporate a
wage determ nation or has used a wage determ nation that clearly
does not apply to the contract or ordering instrunent. |If this
occurs, the subecipient shall either term nate the contract or
ordering instrunment and issue a revised solicitation or ordering
i nstrument or incorporate DOL's wage determination retroactive to
t he begi nning of the contract or ordering instrument by change
order. The subrecipient's contractor nust be conpensated for any
i ncreases in wages resulting fromthe use of DOL's revised wage
det erm nation

3. Contract and Subcontract provisions.

(a) The Recipient shall insure that the subrecipient(s) shal
insert in full in any contract in excess of $2,000 which is
entered into for the actual construction, alteration and/or
repair, including painting and decorating, of a treatnent work
under the CABRF or a construction project under the DWSRF
financed in whole or in part from Federal funds or in accordance
w th guarantees of a Federal agency or financed from funds
obt ai ned by pl edge of any contract of a Federal agency to nake a
| oan, grant or annual contribution (except where a different
meani ng i s expressly indicated), and which is subject to the

| abor standards provisions of any of the acts listed in 8 5.1 or
the FY 2010 appropriation, the follow ng cl auses:

(1) M ni mum wages.

(i) Al laborers and nmechani cs enpl oyed or working upon the site
of the work, wll be paid unconditionally and not |ess often than
once a week, and wi thout subsequent deduction or rebate on any
account (except such payroll deductions as are permtted by

regul ations issued by the Secretary of Labor under the Copel and
Act (29 CFR part 3)), the full amount of wages and bona fide
fringe benefits (or cash equivalents thereof) due at tine of
paynment conputed at rates not |ess than those contained in the



wage determ nation of the Secretary of Labor which is attached
hereto and nade a part hereof, regardl ess of any contractual

rel ati onship which may be all eged to exist between the contractor
and such | aborers and nechani cs.

Contri butions made or costs reasonably anticipated for bona fide
fringe benefits under section 1(b)(2) of the Davis-Bacon Act on
behal f of |aborers or nechanics are consi dered wages paid to such
| aborers or nechanics, subject to the provisions of paragraph
(a)(1)(iv) of this section; also, regular contributions made or
costs incurred for nore than a weekly period (but not |ess often
than quarterly) under plans, funds, or prograns which cover the
particul ar weekly period, are deened to be constructively made or
incurred during such weekly period. Such | aborers and nechanics
shal |l be paid the appropriate wage rate and fringe benefits on
the wage determ nation for the classification of work actually
performed, wthout regard to skill, except as provided in
85.5(a)(4). Laborers or nechanics performng work in nore than
one classification nay be conpensated at the rate specified for
each classification for the tinme actually worked therein:

provi ded, that the enployer's payroll records accurately set
forth the tinme spent in each classification in which work is
performed. The wage determ nation (including any additional
classification and wage rates conforned under paragraph
(a)(1)(ii) of this section) and the Davis-Bacon poster (WH 1321)
shall be posted at all tines by the contractor and its
subcontractors at the site of the work in a prom nent and
accessi ble place where it can be easily seen by the workers.

Subreci pi ents nay obtain wage determ nations fromthe U S.
Departnent of Labor's web site, ww. dol.gov.

(1i1)(A) The subrecipient(s), on behalf of EPA, shall require that
any class of |aborers or nechanics, including helpers, which is
not listed in the wage determ nation and which is to be enpl oyed
under the contract shall be classified in conformance with the
wage determ nation. The State award official shall approve a
request for an additional classification and wage rate and fringe
benefits therefore only when the followng criteria have been
net :

(1) The work to be performed by the classification requested is
not performed by a classification in the wage determ nation; and

(2) The classification is utilized in the area by the
construction industry; and

(3) The proposed wage rate, including any bona fide fringe



benefits, bears a reasonable relationship to the wage rates
contained in the wage determ nation

(B) If the contractor and the | aborers and nechanics to be
enployed in the classification (if known), or their
representatives, and the subrecipient(s) agree on the
classification and wage rate (including the anount designated for
fringe benefits where appropriate), docunmentation of the action
taken and the request, including the |ocal wage determ nation
shall be sent by the subrecipient(s) to the State award official.
The State award official will transmt the report, to the

Adm ni strator of the Wage and Hour Division, Enploynment Standards
Adm ni stration, U S. Departnent of Labor, Washi ngton, DC 20210
and to the EPA DB Regi onal Coordi nator concurrently. The

Adm ni strator, or an authorized representative, wll approve,

nodi fy, or disapprove every additional classification request

wi thin 30 days of receipt and so advise the State award offi ci al
or will notify the State award official within the 30-day period
that additional time is necessary.

(© In the event the contractor, the |aborers or nmechanics to be
enployed in the classification or their representatives, and the
subreci pient(s) do not agree on the proposed classification and
wage rate (including the anbunt designated for fringe benefits,
where appropriate), the award official shall refer the request,
and the | ocal wage determ nation, including the views of al
interested parties and the recommendati on of the State award
official, to the Adm nistrator for determ nation. The request
shall be sent to the EPA Regi onal Coordinator concurrently. The
Adm ni strator, or an authorized representative, wll issue a
determ nation within 30 days of receipt of the request and so
advi se the contracting officer or will notify the contracting
officer within the 30-day period that additional tinme is
necessary.

(D) The wage rate (including fringe benefits where appropri ate)
determ ned pursuant to paragraphs (a)(1)(ii)(B) or (C of this
section, shall be paid to all workers performng work in the
classification under this contract fromthe first day on which
work is perfornmed in the classification.

(1i1) Whenever the mnimum wage rate prescribed in the contract
for a class of |aborers or nmechanics includes a fringe benefit
which is not expressed as an hourly rate, the contractor shal
either pay the benefit as stated in the wage determ nation or
shal | pay another bona fide fringe benefit or an hourly cash
equi val ent thereof.



(tv) If the contractor does not make paynents to a trustee or
other third person, the contractor may consider as part of the
wages of any | aborer or nechanic the anmount of any costs
reasonably anticipated in providing bona fide fringe benefits
under a plan or program provided, that the Secretary of Labor
has found, upon the witten request of the contractor, that the
appl i cabl e standards of the Davis-Bacon Act have been net. The
Secretary of Labor may require the contractor to set aside in a
separate account assets for the neeting of obligations under the
pl an or program

(2) Wthholding. The subrecipient(s) shall upon witten request
of the EPA Award O ficial or an authorized representative of the
Depart ment of Labor, w thhold or cause to be withheld fromthe
contractor under this contract or any other Federal contract with
the sane prine contractor, or any other federally-assisted
contract subject to Davis-Bacon prevailing wage requirenents,
which is held by the same prinme contractor, so nuch of the
accrued paynents or advances as may be consi dered necessary to
pay | aborers and nmechani cs, including apprentices, trainees, and
hel pers, enployed by the contractor or any subcontractor the ful
anount of wages required by the contract. |In the event of
failure to pay any | aborer or nechanic, including any apprentice,
trai nee, or hel per, enployed or working on the site of the work,
all or part of the wages required by the contract, the (Agency)
may, after witten notice to the contractor, sponsor, applicant,
or owner, take such action as may be necessary to cause the
suspensi on of any further payment, advance, or guarantee of funds
until such viol ations have ceased.

(3) Payrolls and basic records.

(1) Payrolls and basic records relating thereto shall be
mai nt ai ned by the contractor during the course of the work and
preserved for a period of three years thereafter for all |aborers
and nmechanics working at the site of the work. Such records
shal |l contain the nane, address, and social security nunber of
each such worker, his or her correct classification, hourly rates
of wages paid (including rates of contributions or costs
anticipated for bona fide fringe benefits or cash equival ents

t hereof of the types described in section

1(b)(2)(B) of the Davis-Bacon Act), daily and weekly nunber of
hours wor ked, deductions nade and actual wages paid. Wenever
the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that
t he wages of any | aborer or nechanic include the anount of any
costs reasonably anticipated in providing benefits under a plan
or program described in section 1(b)(2)(B) of the Davis-Bacon
Act, the contractor shall nmaintain records which show that the



commtnment to provide such benefits is enforceable, that the plan
or programis financially responsible, and that the plan or
program has been comunicated in witing to the |aborers or
mechani cs affected, and records which show the costs antici pated
or the actual cost incurred in providing such benefits.
Contractors enpl oyi ng apprentices or trainees under approved
progranms shall maintain witten evidence of the registration of
apprenti ceship prograns and certification of trainee prograns,
the registration of the apprentices and trainees, and the ratios
and wage rates prescribed in the applicable prograns.

(1i)(A) The contractor shall submt weekly, for each week in

whi ch any contract work is perforned, a copy of all payrolls to
the subrecipient, that is, the entity that receives the sub-grant
or loan fromthe State capitalization grant recipient. Such
docunent ati on shall be avail able on request of the State

reci pient or EPA. As to each payroll copy received, the

subreci pient shall provide witten confirmation in a form
satisfactory to the State indicating whether or not the project
is in conpliance with the requirements of 29 CFR 5.5(a) (1) based
on the nost recent payroll copies for the specified week. The
payrolls shall set out accurately and conpletely all of the
information required to be maintained under 29 CFR 5.5(a)(3) (i),
except that full social security nunbers and hone addresses shal
not be included on the weekly payrolls. Instead the payrolls
shall only need to include an individually identifying nunber for
each enployee (e.qg., the last four digits of the enpl oyee's
soci al security nunber). The required weekly payroll information
may be submitted in any formdesired. Optional Form WH 347 is
avai l abl e for this purpose fromthe Wage and Hour Division Wb
site at http://ww.dol.gov/esa/ whdi forns/wh347instr.htmor its
successor site. The prime contractor is responsible for the
subm ssion of copies of payrolls by all subcontractors.
Contractors and subcontractors shall maintain the full social
security nunber and current address of each covered worker, and
shal | provide them upon request to the subrecipient(s) for
transm ssion to the State or EPA if requested by EPA, the State,
the contractor, or the Wage and Hour Division of the Departnent
of Labor for purposes of an investigation or audit of conpliance
with prevailing wage requirenents. It is not a violation of this
section for a prinme contractor to require a subcontractor to
provi de addresses and social security nunbers to the prine
contractor for its own records, w thout weekly subm ssion to the
subreci pient(s).

(B) Each payroll submtted shall be acconpanied by a "Statenent
of Conpliance,” signed by the contractor or subcontractor or his
or her agent who pays or supervises the paynent of the persons



enpl oyed under the contract and shall certify the follow ng:

(1) That the payroll for the payroll period contains the
information required to be provided under 8 5.5 (a)(3)(ii) of
Regul ations, 29 CFR part 5, the appropriate information is being
mai ntai ned under 8 5.5 (a)(3)(i) of Regulations, 29 CFR part 5,
and that such information is correct and conpl ete;

(2) That each | aborer or nechanic (including each hel per,
apprentice, and trainee) enployed on the contract during the
payrol|l period has been paid the full weekly wages earned,

wi t hout rebate, either directly or indirectly, and that no
deductions have been nmade either directly or indirectly fromthe

full wages earned, other than perm ssible deductions as set forth
in Regul ations, 29 CFR part 3;

(3) That each | aborer or nechanic has been paid not |ess than the
appl i cabl e wage rates and fringe benefits or cash equivalents for
the classification of work perfornmed, as specified in the
appl i cabl e wage determ nation incorporated into the contract.

(C© The weekly subm ssion of a properly executed certification
set forth on the reverse side of Optional Form WH 347 shal
satisfy the requirenment for subm ssion of the "Statenent of
Conpl i ance" required by paragraph (a)(3)(ii)(B) of this section.

(D) The falsification of any of the above certifications may
subj ect the contractor or subcontractor to civil or crimnal
prosecution under section 1001 of title 18 and section 231 of
title 31 of the United States Code.

(ti1) The contractor or subcontractor shall nake the records
requi red under paragraph (a)(3)(i) of this section avail able for

i nspection, copying, or transcription by authorized
representatives of the State, EPA or the Departnent of Labor, and
shall permt such representatives to interview enployees during
wor ki ng hours on the job. |If the contractor or subcontractor
fails to submt the required records or to nake them avail abl e,
the Federal agency or State may, after witten notice to the
contractor, sponsor, applicant, or owner, take such action as nmay
be necessary to cause the suspension of any further paynent,
advance, or guarantee of funds. Furthernore, failure to submt
the required records upon request or to make such records
avai | abl e may be grounds for debarnent action pursuant to 29 CFR
5.12.

(4) Apprentices and trainees—



(1) Apprentices. Apprentices will be permtted to work at |ess
than the predetermned rate for the work they perforned when they
are enpl oyed pursuant to and individually registered in a bona
fide apprenticeship programregistered with the U S. Departnent
of Labor, Enploynent and Training Adm nistration, Ofice of
Apprenticeship Training, Enployer and Labor Services, or with a
State Apprenticeship Agency recognized by the Ofice, or if a
person is enployed in his or her first 90 days of probationary
enpl oynment as an apprentice in such an apprenticeship program
who is not individually registered in the program but who has
been certified by the Ofice of Apprenticeship Training, Enployer
and Labor Services or a State Apprenticeship Agency (where
appropriate) to be eligible for probationary enploynent as an
apprentice. The allowable ratio of apprentices to journeynen on
the job site in any craft classification shall not be greater
than the ratio permtted to the contractor as to the entire work
force under the registered program Any worker listed on a
payrol |l at an apprentice wage rate, who is not registered or

ot herwi se enpl oyed as stated above, shall be paid not |ess than
t he applicable wage rate on the wage determ nation for the
classification of work actually perfornmed. |In addition, any
apprentice performng work on the job site in excess of the ratio
permtted under the registered programshall be paid not |ess
than the applicable wage rate on the wage determ nation for the
work actually perfornmed. Were a contractor is performng
construction on a project in a locality other than that in which
its programis registered, the ratios and wage rates (expressed
in percentages of the journeyman's hourly rate) specified in the
contractor's or subcontractor's registered program shall be
observed. Every apprentice nust be paid at not |less than the
rate specified in the registered programfor the apprentice's

| evel of progress, expressed as a percentage of the journeynen
hourly rate specified in the applicable wage determ nati on.
Apprentices shall be paid fringe benefits in accordance with the
provi sions of the apprenticeship program |f the apprenticeship
program does not specify fringe benefits, apprentices nust be
paid the full amount of fringe benefits |isted on the wage
determ nation for the applicable classification. |If the

Adm nistrator determnes that a different practice prevails for
t he applicable apprentice classification, fringes shall be paid
in accordance with that determnation. In the event the Ofice
of Apprenticeship Training, Enployer and Labor Services, or a
State Apprenticeship Agency recogni zed by the Ofice, w thdraws
approval of an apprenticeship program the contractor will no

| onger be permtted to utilize apprentices at |ess than the
applicable predetermned rate for the work perforned until an
acceptabl e programis approved.



(1i) Trainees. Except as provided in 29 CFR 5.16, trainees wll
not be permtted to work at |less than the predeterm ned rate for
the work performed unless they are enpl oyed pursuant to and
individually registered in a program whi ch has received prior
approval, evidenced by formal certification by the U S

Depart ment of Labor, Enploynment and Training Adm nistration. The
ratio of trainees to journeynen on the job site shall not be
greater than permtted under the plan approved by the Enpl oynent
and Training Adm nistration. Every trainee nust be paid at not
|l ess than the rate specified in the approved programfor the
trainee's level of progress, expressed as a percentage of the
journeyman hourly rate specified in the applicable wage

determ nation. Trainees shall be paid fringe benefits in
accordance with the provisions of the trainee program |If the
trai nee program does not nmention fringe benefits, trainees shal
be paid the full anobunt of fringe benefits listed on the wage
determ nation unless the Adm nistrator of the Wage and Hour
Division determnes that there is an apprenticeship program
associated wth the correspondi ng journeyman wage rate on the
wage determ nation which provides for less than full fringe
benefits for apprentices. Any enployee |isted on the payroll at
a trainee rate who is not registered and participating in a

trai ning plan approved by the Enploynment and Training

Adm ni stration shall be paid not |ess than the applicabl e wage
rate on the wage determnation for the classification of work
actually perfornmed. |In addition, any trainee perform ng work on
the job site in excess of the ratio permtted under the

regi stered programshall be paid not |ess than the applicable
wage rate on the wage determ nation for the work actually

performed. In the event the Enploynment and Training
Adm ni stration w thdraws approval of a training program the
contractor will no longer be permtted to utilize trainees at

| ess than the applicable predetermned rate for the work
performed until an acceptable programis approved.

(ti1) Equal enploynent opportunity. The utilization of
apprentices, trainees and journeynen under this part shall be in
conformty with the equal enploynent opportunity requirenents of
Executive Order 11246, as anended, and 29 CFR part 30.

(5) Conpliance with Copel and Act requirenents. The contractor
shall conply with the requirenments of 29 CFR part 3, which are
i ncorporated by reference in this contract.

(6) Subcontracts. The contractor or subcontractor shall insert
in any subcontracts the clauses contained in 29 CFR 5.5(a) (1)

t hrough (10) and such other clauses as the EPA determ nes may by
appropriate, and also a clause requiring the subcontractors to



i nclude these clauses in any lower tier subcontracts. The prinme
contractor shall be responsible for the conpliance by any
subcontractor or lower tier subcontractor wwth all the contract
clauses in 29 CFR 5. 5.

(7) Contract term nation: debarnment. A breach of the contract
clauses in 29 CFR 5.5 nmay be grounds for term nation of the
contract, and for debarnent as a contractor and a subcontractor
as provided in 29 CFR 5. 12.

(8) Conpliance with Davis-Bacon and Rel ated Act requirenents.
Al rulings and interpretations of the Davis-Bacon and Rel at ed
Acts contained in 29 CFR parts 1, 3, and 5 are herein

i ncorporated by reference in this contract.

(9) Disputes concerning | abor standards. Disputes arising out
of the | abor standards provisions of this contract shall not be
subj ect to the general disputes clause of this contract. Such

di sputes shall be resolved in accordance with the procedures of

t he Departnent of Labor set forth in 29 CFR parts 5, 6, and 7.

D sputes within the neaning of this clause include disputes

bet ween the contractor (or any of its subcontractors) and

Subreci pient(s), State, EPA, the U S. Departnent of Labor, or the
enpl oyees or their representatives.

(10) Certification of eligibility.

(i) By entering into this contract, the contractor certifies
that neither it (nor he or she) nor any person or firmwho has an
interest in the contractor's firmis a person or firmineligible
to be awarded Governnent contracts by virtue of section 3(a) of

t he Davi s- Bacon Act or 29 CFR 5.12(a)(1).

(i1i) No part of this contract shall be subcontracted to any
person or firmineligible for award of a Governnent contract by
virtue of section 3(a) of the Davis-Bacon Act or 29 CFR
5.12(a)(1).

(ti1) The penalty for making fal se statenents is prescribed in
the U S. Crimnal Code, 18 U S.C 1001.

4. Contract Provision for Contracts in Excess of $100, 000.

(a) Contract Wrk Hours and Safety Standards Act. The

subreci pient shall insert the follow ng clauses set forth in
paragraphs (a)(1), (2), (3), and (4) of this section in full in
any contract in an anount in excess of $100,000 and subject to
the overtine provisions of the Contract Wrk Hours and Safety



Standards Act. These clauses shall be inserted in addition to
the clauses required by Item 3, above or 29 CFR 4.6. As used in
this paragraph, the terns | aborers and nechani cs incl ude watchnen
and guar ds.

(1) Overtinme requirenents. No contractor or subcontractor
contracting for any part of the contract work which may require
or involve the enploynent of |aborers or nechanics shall require
or permt any such |aborer or nmechanic in any workweek in which
he or she is enployed on such work to work in excess of forty
hours in such workweek unl ess such | aborer or mechanic receives
conpensation at a rate not |ess than one and one-half tines the
basic rate of pay for all hours worked in excess of forty hours
in such wor kweek.

(2) Violation; liability for unpaid wages; |iquidated damages.
In the event of any violation of the clause set forth in

par agraph (b)(1) of this section the contractor and any
subcontractor responsi ble therefore shall be liable for the
unpai d wages. In addition, such contractor and subcontractor
shall be liable to the United States (in the case of work done
under contract for the District of Colunbia or a territory, to
such District or to such territory), for |iquidated damges.

Such |iqui dated damages shall be conputed with respect to each

i ndi vi dual |aborer or nechanic, including watchnmen and guards,
enpl oyed in violation of the clause set forth in paragraph (b)(1)
of this section, in the sumof $10 for each cal endar day on which
such individual was required or permtted to work in excess of

t he standard workweek of forty hours w thout paynent of the
overtime wages required by the clause set forth in paragraph
(b)(1) of this section.

(3) Wthholding for unpaid wages and |i qui dated damages. The
subreci pi ent shall upon the request of the EPA Award O ficial or
an aut horized representative of the Departnment of Labor, w thhold
or cause to be withheld, fromany noneys payabl e on account of
wor k perfornmed by the contractor or subcontractor under any such
contract or any other Federal contract with the sanme prine
contractor, or any other federally-assisted contract subject to
the Contract Wirk Hours and Safety Standards Act, which is held
by the same prinme contractor, such suns as nay be determned to
be necessary to satisfy any liabilities of such contractor or
subcontractor for unpaid wages and |iqui dated damages as provi ded
in the clause set forth in paragraph (b)(2) of this section.

(4) Subcontracts. The contractor or subcontractor shall insert
in any subcontracts the clauses set forth in paragraph (b)(1)
through (4) of this section and also a clause requiring the



subcontractors to include these clauses in any |ower tier
subcontracts. The prinme contractor shall be responsible for
conpliance by any subcontractor or |ower tier subcontractor with
the clauses set forth in paragraphs (b)(1) through (4) of this
section.

(b) I'n addition to the clauses contained in Item 3, above, in any
contract subject only to the Contract Wrk Hours and Safety

St andards Act and not to any of the other statutes cited in 29
CFR 5.1, the Subrecipient shall insert a clause requiring that
the contractor or subcontractor shall nmaintain payrolls and basic
payroll records during the course of the work and shall preserve
them for a period of three years fromthe conpletion of the
contract for all |aborers and nmechanics, including guards and

wat chnmen, working on the contract. Such records shall contain

t he nane and address of each such enpl oyee, social security
nunber, correct classifications, hourly rates of wages paid,

dai ly and weekly nunber of hours worked, deductions made, and
actual wages paid. Further, the Subrecipient shall insert in any
such contract a clause providing that the records to be

mai nt ai ned under this paragraph shall be nmade avail able by the
contractor or subcontractor for inspection, copying, or
transcription by authorized representatives of the Hawai i
Department of Health, EPA, and the Departnment of Labor, and the
contractor or subcontractor will permt such representatives to

i ntervi ew enpl oyees during working hours on the job.

5. Conpliance Verification

(a) The subrecipient shall periodically interview a sufficient
nunber of enpl oyees entitled to DB prevailing wages (covered
enpl oyees) to verify that contractors or subcontractors are
payi ng the appropriate wage rates. As provided in 29 CFR
5.6(a)(6), all interviews nust be conducted in confidence. The
subreci pi ent nust use Standard Form 1445 (SF 1445) or equival ent
docunentation to nenorialize the interviews. Copies of the SF
1445 are avail able from EPA on request.

(b) The subrecipient shall establish and follow an interview
schedul e based on its assessnent of the risks of nonconpliance
with DB posed by contractors or subcontractors and the duration
of the contract or subcontract. At a mninmum the subrecipient
shoul d conduct interviews with a representative group of covered
enpl oyees within two weeks of each contractor or subcontractor's
submi ssion of its initial weekly payroll data and two weeks prior
to the estimated conpletion date for the contract or subcontract.
Subr eci pi ents nust conduct nore frequent interviews if the
initial interviews or other information indicates that there is a



risk that the contractor or subcontractor is not conplying with

DB. Subrecipients shall inmediately conduct necessary interviews
in response to an alleged violation of the prevailing wage
requi renents. All interviews shall be conducted in confidence.

(c) The subrecipient shall periodically conduct spot checks of a
representative sanple of weekly payroll data to verify that
contractors or subcontractors are paying the appropriate wage
rates. The subrecipient shall establish and foll ow a spot check
schedul e based on its assessnment of the risks of nonconpliance

wi th DB posed by contractors or subcontractors and the duration
of the contract or subcontract. At a minimum if practicable the
subreci pi ent shoul d spot check payroll data within two weeks of
each contractor or subcontractor's submission of its initial
payroll data and two weeks prior to the conpletion date the
contract or subcontract. Subrecipients nmust conduct nore
frequent spot checks if the initial spot check or other
information indicates that there is a risk that the contractor or
subcontractor is not conplying wwth DB. In addition, during the
exam nations the subrecipient shall verify evidence of fringe
benefit plans and paynents thereunder by contractors and
subcontractors who claimcredit for fringe benefit contributions.

(d) The subrecipient shall periodically review contractors and
subcontractors use of apprentices and trainees to verify
registration and certification with respect to apprenticeship and
trai ning prograns approved by either the U S Departnent of Labor
or a state, as appropriate, and that contractors and
subcontractors are not using disproportionate nunbers of,

| aborers, trainees and apprentices. These reviews shall be
conducted in accordance wth the schedul es for spot checks and
interviews described in Item5(b) and (c) above.

(e) Subrecipients nust imediately report potential violations of
the DB prevailing wage requirenents to the EPA DB contact |isted
above and to the appropriate DOL Wage and Hour District Ofice
listed at http://ww. dol . gov/esal/cont act s/ whd/ anerica2. ht m




