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A Limited English Proficient [LEP] individual” 
is defined under Hawaii Law as:  

“an individual who, on account of national 
origin, does not speak English as the 
person’s primary language and self identifies
as having a limited ability to read, write, 
speak or understand the English language.”

HRS sec. 321C-2

 Who here speaks English as a second language?

 Who here has a parent who is LEP?

 Who here has/had a grandparent who is LEP?

 Who here works for a government agency?

 Who here works for a non-profit that receives government funding?

 Who does not work for a government or government-funded 
agency?

 Who here speaks “legalese”?  (A lawyer?)

(A cross-section of Hawaii’s population)
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Language access – is the provision of 
language services (interpretation and 
translation) to limited English proficient (LEP) 
individuals to ensure meaningful access to 
government services, programs and 
activities.

The following definitions are from HRS Chapter 321C-2:
 “Access - be informed of, participate in, and benefit from the 

services, programs, and activities offered by the State and 
covered entities.”

 “Covered Entity - means a person or organization receiving 
state financial assistance, including grants, purchase-of-
service contracts, or any other arrangement by which the State 
provides or otherwise makes available assistance in the form of 
funds to the person or organization for the purpose of 
rendering services to the public.  It shall not include 
procurement contracts, state insurance or guaranty contracts, 
licenses, tax credits, or loan guarantees to private businesses 
of general concern that do not render services on behalf of the 
state.”

 Historically, our diversity has defined American society. 
Our country has expressly opened its arms to 
immigrants – the “huddled masses”.

“Give me your tired, your poor, 
Your huddled masses yearning to breathe free, 
The wretched refuse of your teeming shore. 
Send these, the homeless, tempest-tossed, to me: 
I lift my lamp beside the golden door.” 
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 After several generations, most individuals living in the 
United States now speak, read, write and understand English.  
But there are many who are limited English proficient (LEP).  

(Remember, English is not the ‘Native’ language of our land.)

 Language for LEP persons can be a barrier to accessing 
important benefits or services, understanding and exercising 
important rights, complying with applicable responsibilities, 
or understanding other information provided by government 
and government-funded programs and activities.  

 Denial of Language Access can be costly in lost opportunity, 
lost human capital, and increased damage control.

 “The protection of the Constitution extends to all, to those who 
speak other languages as well as to those born with English on the 
tongue.”  

Justice McReynolds – Meyer v. Nebraska, 262 U.S. 390, 401 (1923)

 “Simple justice requires that public funds, to which all taxpayers of 
all races contribute, not be spent in any fashion which encourages, 
entrenches, subsidizes, or results in racial discrimination.”  

Justice Douglas in – Lau v. Nichols, 414 U.S. 563, 569 (1974) quoting 
President John F. Kennedy’s message to Congress, June 19, 1963.

 “Language Access is NOT an unfunded mandate. It is like water and 
electricity--a necessity if you are going to take federal funds.” -

Deeana Jang, JD - Chief of the Federal Coordination and Compliance Section of the Civil Rights 
Division of United States Department of Justice

 ***

- Title VI, Civil Rights Act of 1964

- Lau v. Nichols, 414 U.S. 563 (1974)

- Executive Order 13166 (2000) & 
Related Regulations/Guidance

- Hawaii’s Language Access Law (2006), 
Chapter 321c, Hawaii Revised Statutes
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 Sec. 601 of Title VI of the Civil Rights Act of 
1964 provides that: 

No person in the United States shall, on the 
ground of race, color, or national origin, be 
excluded from participation in, be denied the 
benefits of, or be subjected to discrimination 
under any program or activity receiving 
Federal financial assistance.

This case involved a federally-funded school district and 
approximately 1,800 public school students of Chinese ancestry in 
the San Francisco area who did not speak English, and to whom 
the school system provided the same services – an education solely 
in English – that it provided to students who spoke English.
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The Court held that Title VI requires 
federally funded entities to provide 
language access sufficient to give LEP 
people meaningful access to a recipient’s  
programs and activities. Denial of such 
access constitutes “national origin”
discrimination.

The US Supreme Court concluded that the school violated Title VI by 
failing to provide LEP students with any language assistance services (e.g. 
bilingual education or other language instruction); stating “it seems 
obvious that the Chinese-speaking minority receive fewer benefits than the 
English-speaking majority from respondents’ school system which denies 
them a meaningful opportunity to participate in the educational program –
all earmarks of the discrimination banned” by Title VI and its implementing 
regulations.

 Purpose was to improve access to federal government 
services for persons with limited English proficiency 
(LEP).

 Required each federal agency to prepare a Language 
Access Plan to improve access to its federally conducted 
programs and activities by eligible LEP persons, 
consistent with the compliance standards set forth by 
the LEP guidance issued by the DOJ- released on same 
date.

 Required each federal agency to draft its own guidance, 
reflective of principles in DOJ guidance.

 (1) Number or proportion of LEP persons 
served or encountered in the eligible service 
population

 (2) Frequency of LEPs’ contact with services, 
programs or activities

 (3) Nature and importance of services, 
programs or activities

 (4) Resources available and the costs
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“In balancing the factors discussed above to 
determine what reasonable steps must be 
taken by recipients to provide meaningful 
access to each LEP individual, agencies 
should particularly address the appropriate 
mix of written and oral language assistance.  
Which documents must be translated, when 
oral translation is necessary, and whether 
such services must be immediately available 
will depend upon the factors previously 
mentioned.”

“Under the four-part analysis, for instance, Title VI 
would not require recipients to translate documents 
requested under a state equivalent of the Freedom of 
Information Act or Privacy Act, or to translate all 
state statutes or notices of rulemaking made 
generally available to the public.  The focus of the 
analysis is the nature of the information being 
communicated, the intended or expected audience, 
and the cost of providing translations.  In virtually all 
instances, one or more of these criteria would lead to 
the conclusion that recipients need not translate 
these type of documents.”

“In some cases, “meaningful opportunity” to benefit 
from the program requires the recipient to take steps 
to assure that translation services are promptly 
available.  In some circumstances, instead of 
translating all of its written materials, a recipient 
may meet its obligation by making available oral 
assistance, or by commissioning written translations 
on reasonable request.  It is the responsibility of 
federal assistance-granting agencies, in conducting 
their Title VI compliance activities, to make more 
specific judgments by applying their program 
expertise to concrete cases.”
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Check your federal agency counterpart for LEP 
Guidance.   http://www.lep.gov/

Hawaii’s Language Access Law was 
passed in 2006 under Act 290.

The purpose of Act 290 was to:

“affirmatively address, on 
account of national origin, the 
language access needs of 
limited English proficient 
persons [LEP] .”
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Under Act 290:
“Each state agency and all covered entities shall take 
reasonable steps to ensure meaningful access to 
services, programs, and activities by [LEP] persons[.]”

“Each state agency and covered entity* shall 
establish a plan for language access.

The Office of Language Access was established.

The Language Access Advisory Council was 
established.
*A “covered entity” (revised) is defined as “a person organization receiving state 
financial assistance, including grants, purchase-of-service contracts, or any other 
arrangements by which the State provides or otherwise makes available assistance in 
the form of funds to the person or organization for the purpose of rendering services 
to the public. (Some exemptions.)”

Act 290 added a new part to 
Chapter 371 of the Hawaii Revised 
Statutes (HRS).  

The HRS are laws of the State of Hawaii 
that are of a “general and permanent 
nature.”     

~~The real deal.

A drafting/statutory/organizational anomaly?

Chapter 371 is within Title 21 of HRS; and both 
regard Hawaii’s Department of Labor & Industrial 
Relations.

However, the state’s language access law applied to 
all state agencies and state-funded agencies.

Act 290 placed the Office of Language Access and 
the Language Access Advisory Council within the 
Dept. of Labor “for administrative purposes only”, 
which explains why it is in this part of HRS.
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2009-2012  - BUDGET CRISIS 
POLITICAL AND PRIORITY SHIFTS

Look at Chapter 371 Part II in the latest edition of HRS, 
and you’ll see that . . . 

HAWAII’S LANGUAGE ACCESS LAW was 
REPEALED IN 2012!

SAVED BY 
THE DEPARTMENT OF HEALTH

ACT 201 Session Laws Hawaii 2012 - Purpose Statement:  

“to improve access to government services and programs for 
[LEP] individuals by transferring the Office of Language 
Access, along with all the functions and duties of the office, 
from the department of labor and industrial relations to the 
department of health.”

The Office of Language Access and the Language Access 
Advisory Council are now within the Department of Health 
“for administrative purposes only.”

Act 201 Signing on July 3, 2012
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Hawaii’s Language Access Law is now:

HRS Chapter 321C
Within Title 19 relating to Health – for administrative purposes.

Please correct your citations in your 
pamphlets, rules, policy memos, 
contracts, etc. because if you are referring 
to chapter 371, you are citing to a REPEALED 
. . . DEAD . . .  law.

State agencies and covered entities are required to:
 Assess the need for providing language services 

and take “reasonable steps” to ensure “meaningful”
access to state services, programs and activities

 Provide oral language services in a “timely” and 
“competent” manner

 Provide written translations of “vital” documents
 Establish a “language access plan”

State agencies are also required to designate a 
language access coordinator and hire bilingual 
personnel for existing, budgeted, vacant public 
contact positions

What is a “VITAL DOCUMENT”?

HRS 321C-2 defines “Vital Documents” as:

“printed documents that provide important 
information necessary to access or participate in 
services, programs, and activities of a state agency 
or covered entity, including but not limited to 
applications, outreach materials, and written notices 
of rights, denials, losses, or decreases in benefits or 
services.” 
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HRS 321C-3 provides:
“each state agency and covered entity shall provide written 
translations of vital documents to [LEP] persons who seek to 
access services, programs, or activities, as follows:

(1) Written translations of vital documents for each 
eligible [LEP] group that constitutes five percent or one 
thousand, whichever is less, of the population of persons 
eligible to be served or likely to be affected or encountered; or

(2) If there are fewer than fifty persons in a [LEP] group 
that reaches the five percent threshold in paragraph (1), written 
notice in the primary language to the [LEP] language group of 
the right to receive competent oral interpretation of those 
written materials, free of cost.”

 (1) Number or proportion of LEP persons served or 
encountered in the eligible service population

 (2) Frequency of contact with services, programs or 
activities

 (3) Nature and importance of services, programs or 
activities

 (4) Resources* available and the costs

Note: Agencies must consider the totality of 
circumstances; no one factor is determinative.
*DOJ Guidance:  Claims of limited resources need to be “well-
substantiated”

Language Access Compliance Enforcement is 
on the horizon.
 Write your Language Access Plan (LAP).
 Educate your staff about it.
 File it with OLA.
 Review, revise, revisit your LAP frequently.
 Do the 4 – Factor Analysis.  Show your work.
 Make Best Efforts and Document.
 Train staff to treat LEP clients with respect and 

courtesy, lest it become evidence of intentional 
discrimination.
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Office of Language Access
Department of Health
830 Punchbowl Street, Suite 322
Honolulu, HI 96813
Phone: 808-586-8730
website:  http://health.hawaii.gov/ola/

Serafin P.Colmenares, Executive Director
serafin.colmenares@doh.hawaii.gov

Becky Gardner, Senior Legal Analyst
rebecca.gardner@doh.hawaii.gov

 http://www.dailymotion.com/video/xhr7nk_s
untory-time_shortfilms

https://www.youtube.com/watch?v=FiQnH450hPM&index=2&list=PLF582B66D8845E3CF


