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Appendix K NPDES General Permit Authorizing
Discharges of Storm Water from Small
Municipal Separate Storm Sewer Systems
Appendix L NPDES General Permit Authorizing
Discharges of Circulation Water from
Decorative Ponds or Tanks
Appendix M NPDES General Permit Authorizing
Point Source Discharges from the
Application of Pesticides

Historical Note: Chapter 55 of Title 11 is based
substantially on Public Health
Regulations, Chapter 37, Water
Pollution Control, Department of
Health, State of Hawaii. [EFF
5/25/74, am 1/20/75, 8/19/75, 1/31/81;
R 11/27/81]

811-55-01 Definitions

“13 CFR” means the Code of Federal Regulations,
Title 13, Business Credit and Assistance, revised as of
January 1, 2013 unless otherwise specified.

"40 CFR™ means the Code of Federal Regulations,
Title 40, Protection of Environment, revised as of
July 1, 2012 unless otherwise specified.

"Act'" means the Clean Water Act (formerly referred
to as the Federal Water Pollution Control Act or
Federal Water Pollution Control Act Amendments of 1972)
Public Law 92-500, as amended by Public Law 95-217,
Public Law 95-483 and Public Law 97-117, 33 U.S.C. 1251
et. seq.

"Action threshold” means the point at which pest
populations or environmental conditions necessitate
that pest control action be taken based on economic,
human health, aesthetic, or other effects. An action
threshold may be based on current and/or past
environmental factors that are or have been
demonstrated to be conducive to pest emergence and/or
growth, as well as past and/or current pest presence.
Action thresholds are those conditions that indicate
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both the need for control actions and the proper timing
of such actions.

"Active ingredient” means any substance (or group
of structurally similar substances if specified by the
United States Environmental Protection Agency) that
will prevent, destroy, repel or mitigate any pest, or
that functions as a plant regulator, desiccant, or
defoliant within the meaning of Federal Insecticide,
Fungicide, and Rodenticide Act (FIFRA) section 2(a).
(See 40 CFR 152.3). Active ingredient also means a
pesticidal substance that is intended to be produced
and used in a living plant, or in the produce thereof,
and the genetic material necessary for the production
of such a pesticidal substance. (See 40 CFR 174.3).

"Administrator'” means the Administrator of the
U.S. Environmental Protection Agency or an authorized
agent.

"Adverse incident” means an unusual or unexpected
incident that an operator has observed upon inspection
or of which the operator otherwise becomes aware, in
which:

(1) There is evidence that a person or non-target
organism has likely been exposed to a
pesticide residue; and

(2) The person or non-target organism suffered
a toxic or adverse effect.

The phrase “toxic or adverse effects” includes effects
that occur within [state]State waters on non-target
plants, fish or wildlife that are unusual or unexpected
(e.g., effects are to organisms not otherwise described
on the pesticide product label or otherwise not
expected to be present) as a result of exposure to a
pesticide residue, and may include: distressed or dead
Juvenile and small fishes; washed up or floating fTish;
fish swimming abnormally or erratically; fish lying
lethargically at water surface or in shallow water;
fish that are listless or nonresponsive to disturbance;
stunting, wilting, or desiccation of non-target
submerged or emergent aquatic plants; other dead or
visibly distressed non-target aquatic organisms
(amphibians, turtles, invertebrates, etc.). The phrase
“toxic or adverse effects” also includes any adverse
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effects to humans (e.g., skin rashes) or domesticated
animals that occur either from direct contact with or
as a secondary effect from a discharge (e.g., sickness
from consumption of plants or animals containing
pesticides) to [state]State waters that are temporally
and spatially related to exposure to a pesticide
residue (e.g., vomiting, lethargy).

"Animal feeding operation”™ or "AFO" means a lot or
facility (other than an aquatic animal production
facility) where the following conditions are met:

(1) Animals (other than aquatic animals) have
been, are, or will be stabled or confined and
fed or maintained for a total of 45 days or
more iIn any 12-month period; and

(2) Crops, vegetation, forage growth, or post-
harvest residues are not sustained in the
normal growing season over any portion of the
lot or facility.

“Annual treatment area threshold” means the
additive area (in acres) or linear distance (in miles)
in a calendar year to which a decision-maker is
authorizing and/or performing pesticide applications in
that area for activities covered under Appendix M. For
calculating annual treatment areas for mosquitoes and
other flying insect pest control and forest canopy pest
for comparing with any threshold in table 1 of Appendix
M, count each pesticide application activity to a
treatment area (i.e., that area where a pesticide
application is intended to provide pesticidal benefits
within the pest management area) as a separate area
treated. For example, applying pesticides three times
a year to the same three thousand acre site should be
counted as nine thousand acres of treatment area for
purposes of determining if such an application exceeds
an annual treatment area threshold. Similarly, for
calculating annual treatment areas for weed and algae
control and animal pest control for comparing with any
threshold in table 1 of Appendix M, calculations should
include either the linear extent of or the surface area
of waters for each application made to [state]State
waters or at water’s edge adjacent to [state]State
waters. For calculating the annual treatment area,
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count each treatment area as a separate area treated.
Also, for linear features (e.g., a canal or ditch),
count the length of the linear feature each time an
application is made to that feature during the calendar
year, including counting separately applications made
to each bank of the water feature 1T pesticides are
applied to both banks. For example, applications four
times a year to both banks of a three-mile long reach
of stream will count as a total of twenty four linear
miles (three miles * two banks * four applications per
year = twenty four miles to which pesticides are
applied In a calendar year).

"Applicable effluent standards and limitations™
means all state and federal effluent standards and
limitations to which a discharge i1Is subject under the
Act; chapter 342D, HRS; and rules of the department
including, but not limited to, effluent limitations,
standards of performance, toxic effluent standards and
prohibitions, and pretreatment standards.

"Applicable water quality standards'™ means all
water quality standards to which a discharge is subject
under the Act; chapter 342D, HRS; rules of the
department; and which have been:

(1) Approved or permitted to remain in effect by

the Administrator under Section 303(a) or
Section 303(c) of the Act, 33 U.S.C. §1313(a)
or 81313(c); or

(2) Promulgated by the Administrator under

Section 303(b) of the Act, 33 U.S.C.
8§1313(b).

“Applicator” means any entity who performs the
application of a pesticide or who has day-to-day
control of the application (i.e., they are authorized
to direct workers to carry out those activities) that
results In a discharge to [state]State waters.

"Best management practices'™ or "BMPs' means
schedules of activities, prohibitions or designations
of practices, maintenance procedures, and other
management practices to prevent or reduce the pollution
of [state]State waters. Best management practices also
include treatment requirements, operating procedures,
and practices to control plant site runoff, spillage or
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leaks, sludge or waste disposal, or drainage from raw
material storage.

"Biological control agents'™ are organisms that can
be introduced to your sites, such as herbivores,
predators, parasites, and hyperparasites. (Source: US
Fish and Wildlife Service (FWS) Integrated Pest
Management (IPM) Guidance, 2004)

"Biological pesticides” (also called
biopesticides) include microbial pesticides,
biochemical pesticides and plant-incorporated
protectants (PIP). “Microbial pesticide” means a
microbial agent intended for preventing, destroying,
repelling, or mitigating any pest, or intended for use
as a plant regulator, defoliant, or dessicant, that:

(1) 1s a eucaryotic microorganism including, but

not limited to, protozoa, algae, and fungi;

(2) 1is a procaryotic microorganism, including,

but not limited to, eubacteria and
archaebacteria; or

(3) is a parasitically replicating microscopic

element, including but not limited to,

viruses. (See 40 CFR 158.2100(b)).-
“Biochemical pesticide” means a pesticide that iIs a
natural ly-occurring substance or structurally-similar
and functionally identical to a naturally-occurring
substance; has a history of exposure to humans and the
environment demonstrating minimal toxicity, or in the
case of a synthetically-derived biochemical pesticides,
is equivalent to a naturally-occurring substance that
has such a history; and has a non-toxic mode of action
to the target pest(s). (See 40 CFR 158.2000(a)(1)).-
“Plant-incorporated protectant” means a pesticidal
substance that is intended to be produced and used in a
living plant, or in the produce thereof, and the
genetic material necessary for production of such a
pesticidal substance. It also includes any inert
ingredient contained in the plant, or produce thereof.
(See 40 CFR 174.3).

"Bypass' means the same thing as defined in 40 CFR
8§122.41(m).

"Chemical Pesticides™ means all pesticides not
otherwise classified as biological pesticides.
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"Concentrated animal feeding operation™ or "CAFO"
means an animal feeding operation that is defined as a
large CAFO or as a medium CAFO under 40 CFR
8§122.23(b)(4) or (6), or that is designated as an AFO
in accordance with 40 CFR 8122.23(c). Two or more AFOs
under common ownership are considered to be a single
AFO for the purposes of determining the number of
animals at an operation, if they adjoin each other or
iT they use a common area or system for the disposal of
wastes.

"Continuous discharge'™ means a "discharge"™ which
occurs without interruption throughout the operating
hours of the facility, except for infrequent shut-downs
for maintenance, process changes, or other similar
activities.

"Cooling water'™ means water used for contact or
noncontact cooling, including water used for equipment
cooling, evaporative cooling tower makeup, and dilution
of effluent heat content. The intended use of the
cooling water is to absorb waste heat rejected from the
process or processes used, or from auxiliary operations
on the facility’s premises. Cooling water that i1s used
in a manufacturing process either before or after it is
used for cooling is considered process water for the
purposes of calculating the percentage of a facility’s
intake flow that is used for cooling purposes iIn 40 CFR
8§125.91(a)(4).-

"Cooling water intake structure'™ means the total
physical structure and any associated constructed
waterways used to withdraw cooling water from
[state]State waters. The cooling water intake structure
extends from the point at which water is withdrawn from
the surface water source up to, and including, the
intake pumps.

"Cultural methods™ means manipulation of the
habitat to increase pest mortality by making the
habitat less suitable to the pest.

“Decision-maker” means any entity with control
over the decision to perform pesticide applications
including the ability to modify those decisions that
result in a discharge to [state]State waters.
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“Decision-maker who is or will be required to
submit an NOI” means any decision-maker covered under
Appendix M who knows or should have known that an NOI
will be required for those discharges beginning 60
calendar days from when section 11-55-34.02(b)(12)
becomes effective ten days after filing with the office
of the lieutenant governor. Excluded from this
definition are those activities for which an NOI is
required based solely on that decision-maker exceeding
an annual treatment area threshold.

“Declared pest emergency situation” means the same
thing as defined iIn section 11-54-4(e)(1).

"Department™ means the state department of health.

"Director™ means the director of the department or
an authorized agent.

"Discharge"™ when used without qualification, means
the "discharge of a pollutant”. (See 40 CFR 122.2).

"Discharge of a pollutant” means any addition of
any pollutant or combination of pollutants to
[state]State waters from any point source, or any
addition of any pollutant or combination of pollutants
to the water of the contiguous zone or the ocean from
any point source other than a vessel or other floating
craft that is being used as a means of transportation.

This includes additions of pollutants into
[state]State waters from: surface runoff that is
collected or channeled by man; or discharges through
pipes, sewers, or other conveyances, leading into
privately owned treatment works. (Excerpted from 40
CFR 122.2).

"Draft permit"” means a document prepared under
40 CFR 8124.6 indicating the director®s tentative
decision to issue or modify, revoke and reissue,
terminate, or reissue a "permit.” A notice of intent
to terminate a permit as discussed in 40 CFR §124.5(d)
and defined in 40 CFR 8124.2, and a notice of intent to
deny a permit as defined in 40 CFR 8124.2 are types of
"draft permit.” A denial of a request for
modification, revocation and reissuance, or
termination, as discussed in 40 CFR 8124.5(b), is not a
"draft permit."”
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"Effluent”™ means any substance discharged into
[state]State waters or publicly owned treatment works
or sewerage systems, including but not limited to,
sewage, waste, garbage, feculent matter, offal, filth,
refuse, any animal, mineral, or vegetable matter or
substance, and any liquid, gaseous, or solid
substances.

"EPA" means the U.S. Environmental Protection
Agency.

"EPA approved or established total maximum daily
loads (TMDLs)"™ (EPA Approved TMDLs) means those that
are developed by a state and approved by EPA.

“EPA established TMDLsS” are those that are issued
by EPA.

"Facility” or "activity"” means any NPDES "point
source'™ or any facility or activity (including land or
appurtenances thereto) that is subject to regulation
under the NPDES program.

"Federal facility'"” means any buildings,
installations, structures, land, public works,
equipment, aircraft, vessels, and other vehicles and
property, owned, operated, or leased by, or constructed
or manufactured for the purpose of leasing to, the
federal government.

"FIFRA" means the Federal Insecticide, Fungicide,
and Rodenticide Act.

"General permit'” means an NPDES permit issued as a
rule or document that authorizes a category of
discharges into [state]State waters from a category of
sources within a geographical area.

"HRS'" means the Hawaiil Revised Statutes.

"Hawai ian fishponds'™ means the same thing as
defined in section 183B-1, HRS.

"Impaired water'™ (or “water quality impaired
water” or “water quality limited segment’”) means waters
that have been identified by the state pursuant to
Section 303(d) of the Clean Water Act as not meeting
applicable state water quality standards (these waters
are called “water quality limited segments” under 40
CFR 130.2(jJ))- Impaired waters include both waters
with approved or established TMDLs, and those for which
a TMDL has not yet been approved or established.
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"Indirect discharge™ means the introduction of
pollutants into a publicly owned treatment works from
any non-domestic source regulated under Section 307(b),
(c), or (d) of the Act.

"Individual permit"” means an NPDES permit, other
than a general permit, issued under this chapter to a
specified person to conduct a discharge at a specified
location.

"Industrial user™ means a source of indirect
discharge.

"Inert iIngredient” means any substance (or group
of structurally similar substances if designhated by the
EPA), other than an active iIngredient, that is
intentionally included in a pesticide product, (see 40
CFR 152.3). Inert iIngredient also means any substance,
such as a selectable marker, other than the active
ingredient, where the substance is used to confirm or
ensure the presence of the active ingredient, and
includes the genetic material necessary for the
production of the substance, provided that the genetic
material is intentionally introduced into a living
plant in addition to the active ingredient (see 40 CFR
174.3).

“Large Entity” means any entity that is not a
“small entity”.

"Large municipal separate storm sewer system"
means the same thing as defined iIn
40 CFR 8122.26(b)(4).

"Major facility” means any NPDES facility or
activity classified by the regional administrator in
conjunction with the director.

"Mechanical/physical methods'™ means mechanical
tools or physical alterations of the environment for
pest prevention or removal.

"Medical waste'" means isolation wastes, iInfectious
agents, human blood and blood products, pathological
wastes, sharps, body parts, contaminated bedding,
surgical wastes and potentially contaminated laboratory
wastes, dialysis wastes, and additional medical i1tems
as the Administrator shall prescribe by regulation.
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"Medium municipal separate storm sewer system'
means the same thing as defined in
40 CFR 8122.26(b) (7).

"Minimize"™ means to reduce and/or eliminate
pollutant discharges to [state]State waters through the
use of pest management measures to the extent
technologically available and economically practicable
and achievable.

"Municipal separate storm sewer’™ means a
conveyance or system of conveyances (including roads
with drainage systems, municipal streets, catch basins,
curbs, gutters, ditches, man-made channels, or storm
drains as defined in 40 CFR 8122.26(b)(8)).

"Municipal separate storm sewer system”™ or ""MS4"
means all separate storm sewers that are defined as
"large'™ or "medium’™ or *small™ municipal separate storm
sewer systems under 40 CFR 8122.26(b)(4), (b)(7), and
(b)(16) or that the director designates consistently
with 40 CFR 8122.26(a)(1)(v)- A "municipal separate
storm sewer system' is also known as a "municipal
separate storm water drainage system.™

"National Pollutant Discharge Elimination System"
or "NPDES"™ means the national program for issuing,
modifying, revoking and reissuing, terminating,
monitoring and enforcing permits, and imposing and
enforcing pretreatment requirements under Sections 307,
402, 318, and 405 of the Act.

"New discharger'™ means any building, structure,
facility, activity, or installation:

(1) From which there is or may be a discharge of

pollutants;
(2) That did not begin the discharge of
pollutants at a particular site before
August 13, 1979;

(3) Which 1s not a new source; and

(4) Which has never received a finally effective
NPDES permit for discharges at the site.

"New source™ means any building, structure,
facility, activity, or installation from which there is
or may be a "discharge of pollutants,"”™ the construction
of which began:

55-13



8§11-55-01

(1) After the adoption, by the director, of rules
prescribing a standard of performance which
will be applicable to the source; or

(2) After the publication by the Administrator of
regulations prescribing a standard of
performance which will be applicable to the
source, If the standard i1s thereafter
promulgated by the administrator, whichever
occurs fTirst.

"No exposure™ means that all industrial materials
and activities are protected by a storm resistant
shelter to prevent exposure to rain, snow, snowmelt, or
runoff or any combination of the above. Industrial
materials or activities include, but are not limited
to, material handling equipment or activities,
industrial machinery, raw materials, intermediate
products, by-products, final products, or waste
products. Material handling activities include the
storage, loading and unloading, transportation, or
conveyance of any raw material, intermediate product,
final product or waste product.

"Non-target Organisms™ includes the plant and
animal hosts of the target species, the natural enemies
of the target species living in the community, and
other plants and animals, including vertebrates, living
in or near the community that are not the target of the
pesticide.

"Notice of cessation”™ or "NOC" means a form used
to notify the director, within a specified time, that a
discharge or activity, or phase of discharge or
activity has ceased. Submission of this form means that
the permittee is no longer authorized to discharge from
the facility or project under the NPDES program.

"Notice of general permit coverage™ or "NGPC"
means an authorization issued to the owner or operator
by the department to comply with the NPDES general
permit.

"Notice of intent” or "NOI"™ means a form used to
notify the director, within a specified time, that a
person seeks coverage under a general permit.

"NPDES form™ means any form provided by the
Administrator or director for use in obtaining or
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complying with the individual permit, notice of general
permit coverage, or conditional ""'no exposure"
exclusion. These forms include the NPDES permit
applications, notice of intent forms, ''no exposure"
certification form, NPDES discharge monitoring report
form, notice of cessation form, and other forms as
specified by the director.

"NPDES permit"” means an authorization, license, or
equivalent control document issued by the EPA or the
director to implement the requirements of 40 CFR Parts
122, 123, and 124. NPDES permit includes an NPDES
general permit according to 40 CFR 8122.28 and a notice
of general permit coverage or NGPC, as the context
requires. NPDES permit does not include any permit
which has not yet been the subject of final agency
action, such as a draft permit.

"NPDES permit application”™ means a form used to
apply for an individual permit.

"Once-through cooling water system”™ means a system
designed to withdraw water from a natural or other
water source, use It at the facility to support contact
or noncontact or both cooling uses, and then discharge
it to a waterbody without recirculation. Once-through
cooling systems sometimes employ canals, channels,
ponds, or nonrecirculating cooling towers to dissipate
waste heat from the water before i1t i1s discharged.

“Operator” for the purpose of Appendix M, means
any entity associated with the application of
pesticides which results In a discharge to [state]State
waters that meets either of the following two criteria:

(1) Any entity who performs the application of a

pesticide or who has day-to-day control of the

application (i.e., they are authorized to direct

workers to carry out those activities; or

(2) Any entity with control over the decision to
perform pesticide applications including the
ability to modify those decisions.

"Owner' or "operator' means the person who owns or
operates any "facility'” or "activity"” subject to
regulation under the NPDES program.

"Person’ means the same thing as defined in
section 342D-1, HRS.
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"Permittee” means the person to whom the
individual permit or notice of general permit coverage
IS Issued or the person who obtains automatic general
permit coverage under section 11-55-34.09(e)(2).

"Pest” means the same thing as defined in section
11-54-4(e) (1) .

"Pest management area'™ means the area of land,
including any water, for which an operator has
responsibility and is authorized to conduct pest
management activities as covered by Appendix M (e.g-,
for an operator who Is a mosquito control district, the
pest management area is the total area of the
district).

“Pest management measure” means any practice used
to meet the effluent limitations that comply with
manufacturer specifications, industry standards and
recommended industry practices related to the
application of pesticides, relevant legal requirements
and other provisions that a prudent Operator would
implement to reduce and/or eliminate pesticide
discharges to [state]State waters.

"Pesticide” means the same thing as defined iIn
section 11-54-4(e)(1).

"Pesticide product™ means a pesticide iIn the
particular form (including composition, packaging, and
labeling) in which the pesticide is, or is intended to
be, distributed or sold. The term includes any physical
apparatus used to deliver or apply the pesticide if
distributed or sold with the pesticide.

"Pesticide residue” includes that portion of a
pesticide application that is discharged from a point
source to [state]State waters and no longer provides
pesticidal benefits. It also includes any degradates of
the pesticide.

"Point source'" means any discernible, confined,
and discrete conveyance, including but not limited to,
any pipe, ditch, channel, tunnel, conduit, well,
discrete fTissure, container, rolling stock,
concentrated animal feeding operation, landfill
leachate collection system, vessel or other floating
craft from which pollutants are or may be discharged.
This term does not include return flows from irrigated
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agriculture or agricultural storm water runoff, except
return flows from agriculture irrigated with reclaimed
water. (See 40 CFR 8§122.2).

"Publicly owned treatment works™ or "POTW" means
any device or system used in the storage, treatment,
recycling, and reclamation of municipal sewage or
industrial wastes of a liquid nature which i1s owned by
a state or municipality. This definition includes
sewers, pipes, or other conveyances only if they convey
wastewater to a publicly owned treatment works
providing treatment.

“R-1 water™ means recycled water that has been
oxidized, filtered, and disinfected to meet the
corresponding standards set in chapter 11-62.

"Recycled water™ or "reclaimed water™ means
treated wastewater that by design is intended or used
for a beneficial purpose.

"Regional Administrator™ means the regional
administrator of the U.S. Environmental Protection
Agency Region 9 or an authorized agent.

"Representative storm”™ means a rainfall that
accumulates more than 0.1 inch of rain and occurs at
least seventy-two hours after the previous measurable
(greater than 0.1 inch) rainfall event.

"Sewage sludge™ means the same thing as defined in
section 342D-1, HRS.

"Silvicultural point source' means the same thing
as defined in 40 CFR 8122.27.

"Site" means the land or water area where any
"facility” or "activity"” is physically located or
conducted, including adjacent land used in connection
with the "facility” or "activity."”

“Small entity” means any:

(1) private enterprise that does not exceed the
Small Business Administration size standard
as i1dentified at 13 CFR 121.201, or

(2) local government that serves a population of
10,000 or less.

"Small municipal separate storm sewer system' or

"small MS4" means all separate storm sewers that are:

(1) Owned or operated by the United States, a

state, city, town, borough, county, parish,
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district, association, or other public body
(created by or under state law) having
jurisdiction over disposal of sewage,
industrial wastes, storm water, or other
wastes, including special districts under
state law such as a sewer district, flood
control district or drainage district, or
similar entity, or a designated and approved
management agency under Section 208 of the
Act that discharges to [state]State waters;

(2) Not defined as "large™ or "medium”™ municipal
separate storm sewer systems under 40 CFR
8§122.2(b)(4) and (b)(7), or designated under
section 11-55-04(a)(4) or 11-55-34.08(k)(2)
or 40 CFR 8122.26(a)(1)(v); and

(3) This term iIncludes systems similar to

separate storm sewer systems 1iIn
municipalities, such as systems at military
bases, large hospital or prison complexes,
and highways and other thoroughfares. The
term does not include separate storm sewers
Iin very discrete areas, such as individual
buildings.

"Standard of performance™ means a standard for the
control of the discharge of pollutants which reflects
the greatest degree of effluent reduction which the
director determines to be achievable through
application of the best available demonstrated control
technology, processes, operating methods, or other
alternatives, including, where practicable, a standard
permitting no discharge of pollutants; provided that
the standard shall not be less stringent than required
under Section 306 of the Act, 33 U.S.C. 81316.

""State waters'" means the same thing as defined in
section 11-54-1.

"Storm water™ means storm water runoff, snow melt
runoff, and surface runoff and drainage.

"Storm water discharge associated with industrial
activity" means the same thing as defined in
40 CFR 8122.26(b)(14).

"Target pest'” means the organism(s) toward which
pest management measures are being directed.
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"Total maximum daily loads (TMDLsS)” 1is a
calculation of the maximum amount of a pollutant that a
water body can receive and still meet water quality
standards, and an allocation of that amount to the
pollutant™s sources. A TMDL includes wasteload
allocations (WLAs) for point source discharges; load
allocations (LAs) for nonpoint sources and/or natural
background, and must include a margin of safety (MOS)
and account for seasonal variations. (See section
303(d) of the Clean Water Act and 40 CFR 130.2 and
130.7).

"Treatment area"™ means the entire area, whether
over land or water, where a pesticide application 1is
intended to provide pesticidal benefits within the pest
management area. In some instances, the treatment area
will be larger than the area where pesticides are
actually applied. For example, the treatment area for
a stationary drip treatment into a canal iIncludes the
entire width and length of the canal over which the
pesticide is intended to control weeds. Similarly, the
treatment area for a lake or marine area is the water
surface area where the application i1s intended to
provide pesticidal benefits.

"Treatment works'"™ means the plant or other
facility and the various devices used in the treatment
of wastes including the necessary intercepting sewers,
outfall sewers or outlets, pumping, power, and other
equipment.

"Treatment works treating domestic sewage' or
"TWTDS'™ means a POTW or any other sewage sludge or
waste water treatment devices or systems, regardless of
ownership (including federal facilities), used in the
storage, treatment, recycling, and reclamation of
municipal or domestic sewage, including land dedicated
for the disposal of sewage sludge. This definition does
not include septic tanks or similar devices. For
purposes of this definition, "domestic sewage'™ includes
waste and waste water from humans or household
operations that are discharged to or otherwise enter a
treatment works.

"Upset'” means the same thing as defined in 40 CFR
§122.41(n).
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"Waste' means sewage, industrial and agricultural
matter, and all other liquid, gaseous, or solid
substance, iIncluding radioactive substance, whether
treated or not, which may pollute or tend to pollute
[state]State waters.

"Water pollution™ means the same thing as defined
in section 342D-1, HRS.

"Water quality impaired” see “Impaired Water™.

"Wetlands™ means the same thing as defined in
section 11-54-1.

The definitions of the following terms contained
in Section 502 of the Act, 33 U.S.C. 81362, shall be
applicable to the terms as used iIn this part unless the
context otherwise requires: "biological monitoring,"

"contiguous zone,' "discharge,' "discharge of a
pollutant,” "effluent limitations,"”™ "municipality,”
"navigable waters," "ocean,™ "pollutant,’ "'schedule of

compliance,™ "territorial seas,"™ and "toxic pollutant.”
[Eff 11/27/81; am and comp 10/29/92; am and comp
09/22/97; am and comp 01/06/01; am and comp 11/07/02;
am and comp 08/01/05; am and comp 10/22/07; comp
6/15/09; am and comp 10/21/12; am and comp 12/6/13; am
and comp ] (Auth: HRS 88342D-4, 342D-5;
33 U.S.C. 881251, 1342, 1370) (Imp: HRS 886E-42(a),
183B-1, 342D-1, 342D-2, 342D-4, 342D-5; 33 U.S.C.
881251, 1342, 1370, 1251-1387; 40 CFR Parts 122; 123;
124, Subpart A and D; Part 125; 8122.2)

811-55-02 General policy of water pollution
control. (a) 1t is the public policy of this State:
(1) To conserve [state]State waters;
(2) To protect, maintain, and improve the quality
of [state]State waters:

(A) For drinking water supply, and food
processing;

(B) For the growth, support, and propagation
of shellfish, fish, and other desirable
species of marine and aquatic life;

(C) For oceanographic research;

(D) For the conservation of coral reefs and
wilderness areas; and
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(E) For domestic, agricultural, industrial,
and other legitimate uses;

(3) To provide that no waste be discharged into
any [state]State waters without First being
given the degree of treatment necessary to
protect the legitimate beneficial uses of the
waters;

(4) To provide for the prevention, abatement, and
control of new and existing water pollution;
and

(5) To cooperate with the federal government in
carrying out the objectives listed in
paragraphs (1) through (4).

(b) Any industrial, public, or private project or
development which could be considered a new source of
pollution or an increased source of pollution shall, iIn
its initial project design and subsequent construction,
provide the highest and best degree of waste treatment
practicable under existing technology.

(c) Permits issued under this chapter, and the
related applications, processing, issuance, and post-
issuance procedures and requirements, shall be at least
as stringent as those required by 40 CFR 8123.25(a).
[EfFf 11/27/81; am and comp 10/29/92; am and comp
09/22/97; comp 01/06/01; am and comp 11/07/02; comp
08/01/05; comp 10/22/07; comp 6/15/09; comp 10/21/12;
comp 12/6/13; am and comp ] (Auth: HRS
8§8342D-4, 342D-5; 33 U.S.C. 881251, 1342, 1370) (Imp:
HRS §8342D-2, 342D-4, 342D-5, 342D-50; 33 U.S.C.
881251, 1288, 1311, 1312, 1316, 1317, 1342, 1370, 1251-
1387; 40 CFR Parts 122; 123; 124, Subparts A and D;
125; 8123.25(a))

811-55-03 General prohibition. No person shall
violate any provision of section 342D-50, HRS, or any
NPDES permit issued under this chapter. [Eff 11/27/81;
am and comp 10/29/92; am and comp 09/22/97; comp
01/06/01; comp 11/07/02; comp 08/01/05; comp 10/22/07;
comp 6/15/09; comp 10/21/12; comp 12/6/13; comp

1 (Auth: HRS 8§8342D-4, 342D-5, 603-23;
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33 U.S.C. 881251, 1342, 1370) (Imp: HRS 88342D-2,
342D-4, 342D-5, 342D-50, 603-23; 33 U.S.C. 881251,
1342, 1370, 1251-1387; 40 CFR Parts 122; 123; 124,
Subparts A and D; 125)

811-55-04 Application for NPDES permit, notice of
intent, or conditional ""no exposure'™ exclusion. (a)
Before discharging any pollutant, or beginning
construction activities that disturb one or more acres
of land or construction activities that disturb less
than one acre of total land area that is part of a
larger common plan of development or sale if the larger
common plan will ultimately disturb one acre or more of
total land area, or substantially altering the quality
of any discharges, or substantially increasing the
quantity of any discharges, a person shall submit a
complete NPDES permit application (which shall include
whole effluent toxicity testing data as specified in
40 CFR 8122.21(j)(5)), submit a complete notice of
intent, except for the point source discharges from the
application of pesticides, if not required (refer to
Appendix M) or, for certain storm water discharges,
meet all requirements for a conditional ''no exposure"
exclusion. Submittal of a notice of intent for
coverage under a general permit shall comply with and
be regulated by sections 11-55-34.08 through
11-55-34.10. Conditional '"no exposure' exclusions
shall comply with and be regulated by subsection (e).
An NPDES permit application shall be submitted:

(1) At least one hundred eighty days before the
discharge or construction begins or before
the expiration date of the existing permit.
The director may waive this one hundred
eighty day requirement by issuing the permit
with an effective date before the one hundred
eighty days expire;

(2) In sufficient time prior to the beginning of
the discharge of pollutants to ensure
compliance with the requirements of new
source performance standards under Section
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306 of the Act, 33 U.S.C. 81316, or with any
applicable zoning or site requirements
established under Section 208(b)(2)(C) of the
Act, 33 U.S.C. 81288(b)(2)(C), and any other
applicable water quality standards and
applicable effluent standards and
limitations;

For any storm water discharge associated with
industrial activity from an existing facility
that i1s owned or operated by a municipality
with a population of less than 100,000 that
is not authorized by a general or individual
permit, other than an airport, power-plant,
or uncontrolled sanitary landfill;

For any discharge from an existing regulated
small municipal separate storm sewer system
which is not qualified to obtain coverage
under the general permit. The permit
application shall be made under 40 CFR
8§122.33 if the small municipal separate storm
sewer system is designated under 40 CFR
8122.32(a)(1). A small municipal separate
storm sewer system, including but not limited
to systems operated by federal, state, and
local governments, including state
departments of transportation, is regulated
when i1t 1s located in an urbanized area as
determined by the latest decennial census by
the Bureau of the Census. (If the small
municipal separate storm sewer system IS not
located entirely within an urbanized area,
only the portion that is within the urbanized
area is regulated.) Small municipal separate
storm sewer systems located outside of
urbanized areas shall submit an NPDES permit
application if the department determines that
the system™s storm water discharge results in
or has the potential to result In exceedances
of water quality standards, including
impairment of designated uses, or other
significant water quality impacts, including
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habitat and biological impacts. The
department shall evaluate the small municipal
separate storm sewer system with the
following elements, at a minimum: discharge
to sensitive waters, high growth or growth
potential, high population density,
contiguity to an urbanized area, significant
contributor of pollutants to [state]State
waters, and ineffective protection of water
quality by other programs. The NPDES permit
application shall be submitted within one
hundred eighty days of notice from the
department;

(5) For any discharge from a regulated
concentrated animal feeding operation. The
permit application shall be made under 40 CFR
8§122.21;

(6) (Reserved); or

(7) At least one hundred eighty days before the
construction activity as identified in 40 CFR
8122.26 (b)(14)(x) or small construction
activity as defined in 40 CFR
8§122.26(b)(15) (1) begins and i1s not qualified
to obtain coverage under the general permit.

(b) Application for an individual permit shall be

made by the owner or operator on an NPDES permit
application provided by the director. The NPDES permit
application shall be submitted with complete data, site
information, plan description, specifications,
drawings, and other detailed information. The
information submitted shall comply with 40 CFR
8§8122.21(F) through (1) and (r) to determine in what
manner the new or existing treatment works or wastes
outlet, iIncluding a facility described In 40 CFR
8§8122.23, 122.24, 122.25, 122.26, or 122.27, will be
constructed or modified, operated, and controlled.

When a facility or activity is owned by one person, but
IS operated by another person, It is the operator®"s
duty to obtain a permit on behalf of the owner. The
operator shall provide written evidence that the owner
authorizes the operator to apply on behalf of the owner
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and that the owner agrees to comply with all permit
conditions. Only one permit is required for a single
facility or activity.

(c) The director may require the submission of
additional information after an NPDES permit
application has been submitted, and shall ensure that,
iT an NPDES permit application is incomplete or
otherwise deficient, processing of the application
shall not be completed until the owner or its duly
authorized representative has supplied the missing
information or otherwise corrected the deficiency.

(d) Every owner or operator applying for an
individual permit or renewal of an individual permit
shall pay a filing fee of $1,000. This Ffiling fee
shall be submitted with the NPDES permit application
and shall not be refunded nor applied to any subsequent
NPDES permit application following final action of
denial of the NPDES permit application.

(1) When an NPDES permit application is submitted
for an individual permit for a substantial
alteration or addition to a treatment works
or waste outlet and where an individual
permit had previously been granted for the
treatment works or waste outlet, the owner or
operator shall pay a $1,000 filing fee which
shall be submitted with the NPDES permit
application;

(2) A new owner of a discharge facility covered
by an individual permit shall submit a new
NPDES permit application for a new individual
permit unless the new owner submits a notice
of automatic transfer that meets 40 CFR
8122.61(b). The owner or operator shall pay
a $500 filing fee which shall be submitted
with the NPDES permit application or notice
of automatic transfer that meets 40 CFR
8§122.61(b);

(3) An NPDES individual permittee shall submit a
new NPDES permit application for the transfer
of discharge from one permanent location to
another permanent location. The owner or
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operator shall pay the $1,000 filing fee
which shall be submitted with the NPDES
permit application;

(4) Fees shall be made payable to the "'State of
Hawaii™ in the form of a pre-printed check,
cashier®s check, money order, or as otherwise
specified by the director.

(e) Discharges composed entirely of storm water
are not storm water discharges associated with
industrial activity, and do not require an individual
permit or general permit coverage, if there is "no
exposure' of industrial materials and activities to
rain, snow, snowmelt or runoff or any combination of
the above, and the owner or operator of the discharge:

(1) Meets the conditions of 40 CFR 8§88122.26(g) (1)
through 122.26(g)(4), except 40 CFR
8122.26(g@) (D) (i1i);

(2) Submits a properly completed and signed '‘no
exposure' certification on a form provided by
the director;

(3) Submits a properly completed and signed '‘no
exposure' certification form at least once
every fTive years, or earlier 1T specified by
the director or upon the change of ownership,
operator, or location; and

(4) Provides any additional information requested
by the director after a ''no exposure"
certification has been submitted.

The conditional ""no exposure™ exclusion is effective
upon receipt by the department of the certification,
assuming all other conditions are met, and the director
may specify the term of a conditional ''no exposure"
exclusion, or any renewal, for any period not to exceed
five years. There i1s no Tiling fee for submittal of a
""no exposure'™ certification.

() (Reserved)

(g) Industrial activities, except construction
activities under 40 CFR 8122.26(b)(14)(x) and 40 CFR
8122.26(b)(15), which provide calculations and certify
that they do not discharge storm water to [state]State
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waters are not required to obtain an individual permit
or general permit coverage.

(h) (Reserved) [Eff 11/27/81; am and comp
10/29/92; am 09/23/96; am and comp 09/22/97; am and
comp 01/06/01; am and comp 11/07/02; am and comp
08/01/05; am and comp 10/22/07; am and comp 6/25/09; am
and comp 10/21/12; am and comp 12/6/13; am and
comp 1 (Auth: HRS 8§8342D-4, 342D-5,
342D-6; 33 U.S.C. 881251, 1342, 1370) (Imp: HRS 886E-
42(a), 342D-2, 342D-4, 342D-5, 342D-6, 342D-13; 33
U.S.C. 881251, 1288(b)(2)(C), 1316, 1342, 1370, 1251-
1387; 40 CFR Parts 122; 123; 124, Subparts A and D;
125; 88122.21, 122.23, 122.24, 122.25, 122.26, 122.27,
122.61, 123.25(a), 124.3)

811-55-05 Receipt of federal information. The
director shall receive any relevant information
collected by the regional administrator prior to
participation in the NPDES In a manner as the director
and the regional administrator shall agree. Any
agreement between the director and the regional
administrator shall provide for at least the following:
(1) Prompt transmittal to the director from the
regional administrator of copies of any NPDES
permit applications, or other relevant
information collected by the regional
administrator prior to the state or
interstate agency"s participation in the
NPDES; and

(2) A procedure to ensure that the director will
not issue an individual permit on the basis
of any NPDES permit application received from
the regional administrator which the regional
administrator has i1dentified as incomplete or
otherwise deficient until the director has
received information sufficient to correct
the deficiency to the satisfaction of the
regional administrator. [Eff 11/27/81; am
and comp 09/22/97; comp 01/06/01; am and comp
11/07/02; comp 08/01/05; am and comp
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10/22/07; comp 6/25/09; comp 10/21/12; comp
12/6/13; comp ] (Auth: HRS
88342D-4, 342D-5; 33 U.S.C. 881251, 1342,
1370) (Imp: HRS 88342D-2, 342D-4, 342D-5; 33
U.S.C. 881251, 1342, 1370, 1251-1387;

40 CFR Parts 122; 123; 124, Subparts A and D;
125; 8123.42)

811-55-06 Transmission of information to regional
administrator. The director shall transmit to the

regional administrator copies of NPDES forms received
by the State in a manner as the director and regional
administrator shall agree. Any agreement between the

State and

the regional administrator shall provide for

at least the following:

€y
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Prompt transmittal to the regional
administrator of a complete copy of any NPDES
form received by the State;

Procedures for the transmittal to the
national data bank of a complete copy, or
relevant portions thereof, of any appropriate
NPDES forms received by the State;

Procedures for acting on the regional
administrator®s written waiver, if any, of
the regional administrator®s rights to
receive copies of NPDES forms with respect to
classes, types, and sizes within any category
of point sources and with respect to minor
discharges or discharges to particular
[state]State waters or parts thereof subject
to the limits in 40 CFR 8123.24(d);

An opportunity for the regional administrator
to object in writing to deficiencies In any
NPDES permit application or reporting form
received by the regional administrator and to
have the deficiency corrected. If the
regional administrator®s objection relates to
an NPDES permit application, the director
shall send the regional administrator any
information necessary to correct the
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deficiency and shall, if the regional
administrator so requests, not issue the
individual permit until the department
receives notice from the regional
administrator that the deficiency has been
corrected;

Procedures for the transmittal, if requested
by the regional administrator, of copies of
any notice received by the director from
publicly owned treatment works under section
11-55-23(7) and 11-55-23(8); and

Variance applications shall be processed in
accordance with the procedures set forth in
section 342D-7, HRS, and 40 CFR 88122.21(m)
through (0), 124.62, and 403.13. [Eff
11/27/81; am and comp 10/29/92; am and comp
09/22/97; comp 01/06/01; am and comp
11/07/02; comp 08/01/05; am and comp
10/22/07; comp 6/15/09; comp 10/21/12; comp
12/6/13; am and comp 1 (Auth:
HRS 8§8342D-4, 342D-5, 342D-6, 342D-14; 33
U.S.C. 881251, 1342, 1370) (Imp: HRS
§8342D-2, 342D-4, 342D-5, 342D-6, 342D-14; 33
U.S.C. 881251, 1342, 1370, 1251-1387;

40 CFR Parts 122; 123; 124, Subparts A and D;
125; 88122.21(m), 122.21(n), 122.21(0),
123.25(a), 123.43, 123.44, 124.62, 403.13)

811-55-07 Identity of signatories to NPDES forms.
(a) Any NPDES form and its certification, as stated in
40 CFR 8122.22(d), submitted to the director shall be
signed as follows:

€y

For a corporation. By a responsible
corporate officer. For the purpose of this
section, a responsible corporate officer
means:

(A) A president, secretary, treasurer, or
vice-president of the corporation in
charge of a principal business function,
or any other person who performs similar
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policy- or decision-making functions for
the corporation, or

(B) The manager of one or more
manufacturing, production, or operating
facilities, provided, the manager is
authorized to make management decisions
which govern the operation of the
regulated facility including having the
explicit or implicit duty of making
major capital i1nvestment
recommendations, and initiating and
directing other comprehensive measures
to assure long term environmental
compliance with environmental laws and
regulations; the manager can ensure that
the necessary systems are established or
actions taken to gather complete and
accurate information for permit
application requirements; and where
authority to sign documents has been
assigned or delegated to the manager in
accordance with corporate procedures;

For a partnership or sole proprietorship. By

a general partner or the proprietor,

respectively; or

For a municipality, state, federal, or other

public agency. By either a principal

executive officer or ranking elected

official. For purposes of this section, a

principal executive officer of a federal

agency includes:

(A) The chief executive officer of the
agency, or

(B) A senior executive officer having
responsibility for the overall
operations of a principal geographic
unit of the agency (e.g., regional
administrators of EPA);

For a trust. By a trustee; or

For a limited liability company (LLC). By a

manager or a member authorized to make
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management decisions for the LLC and who 1is

in charge of a principal business function,

or who performs similar policy- or decision-
making functions for the LLC.

(b) All other reports or information required to
complete the application or information to comply with
the conditions of the individual permit or notice of
general permit coverage or responses to requests for
information required by the director shall be signed by
a person designated in subsection (a) or by a duly
authorized representative of that person. A person 1s
a duly authorized representative only if:

(1) The authorization specifies either an
individual or a position having
responsibility for the overall operation of
the regulated facility or activity such as
the position of plant manager,
superintendent, or position of equivalent
responsibility, or an individual or position
having overall responsibility for
environmental matters for the company, (A
duly authorized representative may thus be
either a named individual or any individual
occupying a named position.);

(2) The authorization is made in writing by a
person designated under subsection (a); and

(3) The written authorization is submitted to the
director.

(c) If an authorization under subsection (b) is
no longer accurate because a different individual or
position has responsibility for the overall operation
of the facility, a new authorization satisfying the
requirements of subsection (b) must be submitted to the
director prior to or together with any reports,
information, or applications to be signed by an
authorized representative. [Eff 11/27/81; am and comp
10/29/92; am and comp 09/22/97; comp 01/06/01; am and
comp 11/07/02; am and comp 08/01/05; am and comp
10/22/07; comp 6/15/09; comp 10/21/12; comp 12/6/13;
comp 1 (Auth: HRS §8342D-4, 342D-5,
342D-6; 33 U.S.C. 881251, 1342, 1370) (Imp: HRS
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88342D-2, 342D-4, 342D-5, 342D-6; 33 U.S.C. 881251,
1342, 1370, 1251-1387; 40 CFR Parts 122; 123; 124,
Subparts A and D; 125; 88122.22, 123.25(a))

811-55-08 Formulation of tentative determinations
and draft permit. (@) The director shall formulate
and prepare tentative staff determinations with respect
to an NPDES permit application in advance of public
notice of the proposed issuance or denial of an
individual permit. Tentative determinations shall
include at least the following:

(1) A proposed determination, including those
contained in 40 CFR 8122.44(m) i1f applicable,
to issue or deny an individual permit for the
discharge described in the NPDES permit
application; and

(2) IT the determination iIs to issue the
individual permit, the following additional
tentative determinations:

(A) Proposed effluent limitations,
identified under sections 11-55-19 and
11-55-20 for those pollutants proposed
to be limited;

(B) A proposed schedule of compliance, if
required, including interim dates and
requirements, for meeting the proposed
effluent limitations, identified under
sections 11-55-21 and 11-55-22;

(C) Monitoring requirements identified under
sections 11-55-28, 11-55-29, and
11-55-30; and

(D) A brief description of any other
proposed special conditions (other than
those required iIn section 11-55-23)
which will have a significant impact
upon the discharge described in the
NPDES permit application.

(b) If a tentative determination is to iIssue an
individual permit, the director shall organize the
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tentative determination under subsection (a) iInto a
draft permit.

(c) The director shall prepare draft permits when
required by 40 CFR 8124.5(c) or (d). [Eff 11/27/81; am
and comp 10/29/92; am and comp 09/22/97; comp 01/06/01;
am and comp 11/07/02; comp 08/01/05; am and comp
10/22/07; comp 6/15/09; comp 10/21/12; comp 12/6/13;
comp 1] (Auth: HRS 88342D-4,342D-5,
342D-6; 33 U.S.C. 881251, 1342, 1370) (Imp: HRS
88342D-2, 342D-4,342D-5, 342D-6; 33 U.S.C. 881251,
1342, 1370, 1251-1387; 40 CFR Parts 122; 123; 124,
Subparts A and D; 125; 8§8122.44(m), 123.25(a), 124.5,
124.6)

811-55-09 Public notice of applications. (@)
The director shall notify the public of every complete
application for an individual permit In a manner
designed to inform iInterested and potentially
interested persons of the proposed discharge and of the
proposed determination to issue an individual permit
for the proposed discharge. Public notification of an
application for a variance from an individual permit,
under Section 316(a) of the Act, 33 U.S.C. 81326(a),
and section 342D-7, HRS, shall also comply with the
requirements contained in 40 CFR 8124.57(a). Public
notice procedures shall include at least the following:
(1) Notice shall be circulated within the
geographical areas of the proposed discharge;
circulation includes any or all of the
following:

(A) Posting in the post office and public
places of the municipality nearest the
premises of the owner or operator iIn
which the effluent source i1s located;

(B) Posting near the entrance to the owner®s
or operator®s premises and in nearby
places; or

(C) Publishing in local newspapers and
periodicals, or, if appropriate, in a
daily newspaper of general circulation.
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(b)

less than

Notice shall be mailed to any person or group
upon request and the persons listed in

40 CFR 88124.10(c)(1) (1) through (v); and
The director shall add the name of any
person, including those specified in

40 CFR 88124.10(c)(1)(ix) and (x), or group
upon request to a mailing list to receive
copies of notices for all NPDES permit
applications within the State or within a
certain geographical area.

The director shall provide a period of not
thirty days following the date of the public

notice during which time interested persons may submit
their written views on the tentative determinations
with respect to the NPDES permit application. All
written comments submitted during the thirty-day
comment period shall be retained by the director and

considered

in the formulation of the director"s final

determination with respect to the NPDES permit
application. The director shall respond to comments,
at a minimum, when and as required by

40 CFR 88124.17(a) and (c). The comment period
may be extended at the discretion of the director.

©

following:
€D
@
(€))

€Y

)

The public notice shall include at least the

Name and address of the agency issuing the
public notice;

Name and address of each owner or operator or
both and the name and address of the facility
or activity;

A brief description of the activities or
operations which result in the discharge
described in the NPDES permit application;
Name of the state water to which each
discharge is made, a short description of the
location of each discharge, and whether the
discharge is a new or an existing discharge;
A statement of the tentative determination to
issue or deny an individual permit for the
discharge described in the NPDES permit
application;
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(6) A brief description of the procedures for the
formulation of final determinations,
including the procedures for public comment,
requesting a public hearing, and any other
means of public participation offered;

(7) Name, address, and telephone number of a
person at the state or interstate agency
where interested persons may:

(A) Obtain further information;

(B) Request a copy of the draft permit
prepared under section 11-55-08(b);

(C) Request a copy of the fact sheet
prepared under section 11-55-10 (if
prepared); and

(D) Inspect and copy NPDES forms and related
documents; and

(8) Requirements applicable to cooling water
intake structures under section 316(b) of the
Act, 1n accordance with Part 125, Subparts 1
and J.

(d) All publication and mailing costs associated
with the public notification of the director"s
tentative determinations with respect to the NPDES
permit application shall be paid by the owner or
operator to the appropriate publishing agency or
agencies determined by the director. The owner or
operator shall submit the original signed affidavit of
publication to the department within four weeks of the
publication date. Failure to provide and pay for
public notification, as deemed appropriate by the
director, is a basis to delay issuance of an individual
permit. [EFf 11/27/81; am and comp 10/29/92; am and
comp 09/22/97; comp 01/06/01; am and comp 11/07/02; am
and comp 08/01/05; am and comp 10/22/07; comp 6/15/09;
comp 10/21/12; comp 12/6/13; comp 1
(Auth: HRS 88342D-4,342D-5, 342D-6, 342D-13; 33 U.S.C.
§81251, 1342, 1370) (Imp: HRS §8§342D-2, 342D-4,342D-5,
342D-6; 33 U.S.C. 881251, 1326(a), 1342, 1370, 1251-
1387; 40 CFR Parts 122; 123; 124, Subparts A and D;
125; 88123.25(a), 124.10, 124.13, 124.17, 124.57)

55-35



811-55-10

811-55-10 Fact sheet. (@) The director shall
prepare a fact sheet for every draft permit for a major
facility or activity, for every class 1 sludge
management facility, for every draft permit that
incorporates a variance or requires an explanation
under 40 CFR 8124.56(b), and for every draft permit
which the director finds is the subject of widespread
public Interest or raises major issues. The director
shall send the fact sheet to the owner or operator, its
authorized representative, and, upon request, to any
other person.

(b) Fact sheets shall include at least the
following information:

(1) A sketch or detailed description of the

location of the discharge described in the

NPDES permit application; a brief description

of the type of facility or activity which is

the subject of the draft permit;

(2) A quantitative description of the discharge
described in the NPDES permit application
which includes at least the following:

(A) The rate or frequency of the proposed
discharge; if the discharge 1is
continuous, the average daily flow in
gallons per day or million gallons per
day or cubic feet per second;

(B) For thermal discharges subject to
limitation under the Act, the average
summer and winter temperatures in
degrees Fahrenheit or Celsius; and

(C) The average daily discharge in pounds
per day of any pollutants which are
present in significant quantities or
which are subject to limitations or
prohibition under Sections 301, 302,
306, or 307 of the Act, 33 U.S.C.
881311, 1312, 1316 or 1317, and
regulations published under those
sections;
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The tentative determinations required under

section 11-55-08;

A brief citation, including a brief

identification of the uses for which the

receiving [state]State waters have been

classified, of the water quality standards,

and effluent standards and limitations

applied to the proposed discharge;

A more detailed description of the procedures

for the formulation of final determinations

than that given in the public notice

including:

(A) The thirty-day comment period required
by section 11-55-09(b);

(B) Procedures for requesting a public
hearing and the nature thereof; and

(C) Any other procedures by which the public
may participate in the formulation of
the final determinations;

The name and telephone number of a person to

contact for additional information; and

The information required by

40 CFR 88124.8(b)(5), 124.56(a), 124.56(b),

124.56(c), 124.56(e), and Part 125,

subpart M.

The director shall add the name of any person

or group upon request to a mailing list to receive
copies of fact sheets. [Eff 11/27/81; am and comp
10/29/92; am and comp 09/22/97; comp 01/06/01; am and
comp 11/07/02; comp 08/01/05; am and comp 10/22/07;
comp 6/15/09; comp 10/21/12; comp 12/6/13; am and comp

1 (Auth: HRS §8§342D-4, 342D-5, 342D-6;

33 U.S.C. 881251, 1342, 1370) (Imp: HRS 88342D-2,
342D-4,342D-5, 342D-6; 33 U.S.C. 881251, 1311, 1312,
1316, 1317, 1342, 1370, 1252-1387; 40 CFR Parts 122;
123; 124, Subparts A and D; 125; 501; 88123.25(a),
124.8, 124.56, 501.15(d)(4))

811-55-11 Notice to other government agencies.
(a) The director shall notify other appropriate
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government agencies of each complete NPDES permit
application for an individual permit and shall provide
the agencies an opportunity to submit their written
views and recommendations.

(b) When notifying the public under section
11-55-09, a fact sheet shall be transmitted to the
appropriate District Engineer of the Army Corps of
Engineers of NPDES permit applications for discharges
into [state]State waters.

(c) The director and the District Engineer for
each Corps of Engineers district within the State or
interested area may arrange for:

(1) Waiver by the District Engineer of the
District Engineer”s right to receive fact
sheets with respect to classes, types, and
sizes within any category of point sources
and with respect to discharges to particular
[state]State waters or parts thereof; and

(2) Any procedures for the transmission of forms,
period for comment by the District Engineer
(e.g., thirty days), and for objections of
the District Engineer.

(d) A copy of any written agreement between the
director and the District Engineer shall be forwarded
to the regional administrator and shall be made
available to the public for inspection and copying.

(e) The director shall mail copies of public
notice (or, upon specific request, copies of fact
sheets) of applications for individual permits to any
federal, state, or local agency, upon request, and
shall provide the agencies an opportunity to respond,
comment, or request a public hearing. The notice and
opportunity shall extend to at least the following:

(1) The agency responsible for the preparation of
an approved plan under Section 208(b) of the
Act, 33 U.S.C. 81288(b); and

(2) The state agency responsible for the
preparation of a plan under an approved
continuous planning process under
Section 303(e) of the Act, 33 U.S.C.
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81313(e), unless the agency is under the
supervision of the director.

(f) The director shall notify and coordinate with
appropriate public health agencies for the purpose of
assisting the owner or its duly authorized
representative in coordinating the applicable
requirements of the Act with any applicable
requirements of the public health agencies. [Eff
11/27/81; am and comp 10/29/92; am and comp 09/22/97;
comp 01/06/01; am and comp 11/07/02; comp 08/01/05; am
and comp 10/22/07; comp 6/15/09; comp 10/21/12; comp
12/6/13; am and comp ] (Auth: HRS
88342D-4, 342D-5, 342D-6; 33 U.S.C. 881251, 1342, 1370)

(Imp: HRS 88342D-2, 342D-4, 342D-5, 342D-6; 33 U.S.C.
§81251, 1288(b), 1313(e), 1342, 1370, 1251-1387;
40 CFR Parts 122; 123; 124, Subparts A and D; 125;
8§8123.25(a), 124.10)

811-55-12 Public access to information. (a) In
accordance with chapter 2-71, the director shall ensure
that any NPDES forms (including the draft permit
prepared under section 11-55-08(b)), any public comment
upon those forms under section 11-55-09(b), or
information required, kept, or submitted under section
11-55-24 shall be available to the public for
inspection and copying during established office hours.
The director, at the director®s discretion, may also
make available to the public any other records,
reports, plans, or information obtained by the state
agency under its participation in NPDES.

(b) The director shall protect any information
(other than effluent data) as confidential upon a
request and showing by any person at the time of
submission that the information, iIf made public, would
divulge methods or processes entitled to protection as
trade secrets of a person. Any information obtained
from a state and subject to a claim of confidentiality
shall be treated iIn accordance with the regulations 1in
40 CFR Part 2 and section 92F-13, HRS. Claims of
confidentiality shall be denied regarding the
following: name and address of any owner or operator
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or permittee applying for an individual permit, notice
of general permit coverage, or '‘no exposure"
certification; NPDES permits; and effluent data.
Information required by NPDES permit application forms
may not be claimed confidential. This includes
information supplied In attachments to the NPDES permit
application forms. |If, however, the information being
considered for confidential treatment is contained in
an NPDES form, the director shall forward the
information to the regional administrator for the
regional administrator®s concurrence In any
determination of confidentiality. |If the regional
administrator advises the director that the regional
administrator does not concur in the withholding of the
information, the director shall then make available to
the public, upon request, that information determined
by the regional administrator not to constitute trade
secrets.

(c) Any information accorded confidential status,
whether or not contained in an NPDES form, shall be
disclosed, upon request, to the regional administrator,
who shall maintain the disclosed iInformation as
confidential.

(d) The director shall provide facilities for the
inspection of information relating to NPDES forms and
shall ensure that state employees honor requests for
inspection with due regard for the dispatch of other
public duties. The director shall either:

(1) Ensure that a machine or device for the
copying of papers and documents is available
for a reasonable fee; or

(2) Otherwise provide for or coordinate with
copying facilities or services so that
requests for copies of nonconfidential
documents may be honored promptly. [Eff
11/27/81; am and comp 10/29/92; am and comp
09/22/97; comp 01/06/01; am and comp
11/07/02; comp 08/01/05; am and comp
10/22/07; comp 6/15/09; comp 10/21/12; comp
12/6/13; comp ] (Auth: HRS
8§8342D-4, 342D-5, 342D-14; 33 U.S.C. 881251,
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1342, 1370) (Imp: HRS 88342D-2, 342D-4,
342D-5, 342D-6, 342D-14, 342D-55; 33 U.S.C.
881251, 1342, 1370, 1251-1387; 40 CFR Parts
2; 122; 123; 124, Subparts A and D; 125;
88122.7, 123.25(a), 123.41)

811-55-13 Public hearings. (a) The owner or
operator, regional administrator, any interested
agency, person, or group of persons may request or
petition for a public hearing with respect to NPDES
permit applications. Any request or petition for
public hearing shall be submitted within the thirty-day
period prescribed in section 11-55-09(b) and shall
indicate the interest of the party submitting the
request and the reasons why a hearing is warranted.

(b) The director shall provide the public notice
of public hearing to the owner or operator or its duly
authorized representative for publication according to
section 11-55-14. The public notice shall include the
information required by 40 CFR 8§8124.10(d)(1) and
@@).

(c) The director shall hold a hearing if the
director determines that there is a significant public
interest (including the submitting of requests or
petitions for a hearing) in holding a hearing.
Instances of doubt should be resolved in favor of
holding the hearing. Any hearing brought under this
subsection shall be held in the geographical area of
the proposed discharge or other appropriate area, at
the director®"s discretion, and may, as appropriate,
consider related groups of NPDES permit applications.

(d) Any person may submit oral or written
statements and data concerning the draft permit. The
public comment period under section 11-55-09 shall
automatically be extended to the close of any public
hearing under this section. The hearing officer may
also extend the comment period by so stating at the
hearing. [Eff 11/27/81; am and comp 10/29/92; am and
comp 09/22/97; comp 01/06/01; am and comp 11/07/02;
comp 08/01/05; comp 10/22/07; comp 6/15/09;
comp 10/21/12; comp 12/6/13; comp 1
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(Auth: HRS 88342D-4, 342D-5, 342D-6; 33 U.S.C. 881251,
1342, 1370) (Imp: HRS §8342D-2, 342D-4, 342D-5,
342D-6, 342D-57; 33 U.S.C. 881251, 1342, 1370, 1251-
1387; 40 CFR Parts 122; 123; 124, Subparts A and D;
125; 88123.25(a), 124.10, 124.11, 124.12)

811-55-14 Public notice of public hearings. (@)
Public notice of any hearing held under section
11-55-13 shall be circulated as widely as the notice of
the draft permit. Public notice for hearings held
under section 11-55-13 shall be:

(1) Published at least once in a newspaper of
general circulation within the geographical
area of the discharge;

(2) Sent to all persons and government agencies
which received a copy of the notice or the
fact sheet for the NPDES permit application;

(3) Mailed to any person or group upon request
and the persons listed in
40 CFR 88124.10(c)(1) (i) through (v), (ix),
and (x); and

(4) Effected under paragraphs (1) and (3) at
least thirty days in advance of the hearing.

(b) The public notice of any hearing held under

section 11-55-13 shall include at least the following
information:

(1) Name and address of the agency holding the
public hearing;

(2) Name and address of each owner or operator or
both whose NPDES permit application will be
considered at the hearing and the name and
address of the facility or activity;

(3) Name of the state water to which each
discharge is made, a short description of the
location of each discharge, and whether the
discharge is a new or an existing discharge;

(4) A brief reference to the public notice for
proposed action issued for each NPDES permit
application, including identification number
and date of issuance, if applicable;
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(5) Information regarding the date, time, and
location of the hearing;

(6) The purpose of the hearing, including a
concise statement of the issues raised by the
persons requesting the hearing, as
applicable:

(7) A Dbrief description of the nature of the
hearing, including the rules and procedures
to be followed; and

(8) Name, address, and telephone number of a
person at the state or interstate agency
where interested persons may:

(A) Obtain further information;

(B) Request a copy of each draft permit
prepared under section 11-55-08(b);

(C) Request a copy of the fact sheet
prepared under section 11-55-10 (if
prepared); and

(D) Inspect and copy NPDES forms and related
documents.

(c) All publication and mailing costs associated
with the public notification of the director”s
determinations to hold public hearing with respect to
the NPDES permit application shall be paid by the owner
or operator to the appropriate publishing agency or
agencies determined by the director. The owner or
operator shall submit the original signed affidavit of
publication to the department within four weeks of the
publication date. Failure to provide and pay for
public notification, as deemed appropriate by the
director, is a basis to delay issuance of an individual
permit. [EFff 11/27/81; am and comp 10/29/92; am and
comp 09/22/97; comp 01/06/01; am and comp 11/07/02;
comp 08/01/05; am and comp 10/22/07; comp 6/15/09;
comp 10/21/12; comp 12/6/13; comp 1
(Auth: HRS 88342D-4, 342D-5, 342D-6, 342D-13; 33 U.S.C.
881251, 1342, 1370) (Imp: HRS 88342D-2, 342D-4,
342D-5, 342D-6; 33 U.S.C. 881251, 1342, 1370, 1251-
1387; 40 CFR Parts 122; 123; 124, Subparts A and D;
125; 88123.25(a), 124.10)
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811-55-15 Issuance of NPDES permits. (&) The
director may issue an NPDES permit for any period not
exceeding five years and may renew a permit for any
additional periods not exceeding five years. The
director may administratively extend the permit until
the effective date of the new permit for discharges
that the permit covered prior to expiration. |If the
director administratively extends the permit, all
permit limitations and conditions remain in force and
effect. Projects that do not submit a renewal NPDES
application prior to the expiration date may not be
administratively extended.

(b) The director shall issue or renew an NPDES
permit on the following basis:

(1) The existing treatment works or waste outlet
is designed, built, and equipped iIn
accordance with:

(A) The best practicable control technology
currently available or the best
available technology economically
achievable or the best conventional
pollutant control technology for point
sources other than publicly owned
treatment works; and

(B) For publicly owned treatment works,
secondary treatment or the best
practicable waste treatment technology,
so as to reduce wastes to a minimum;

(2) New treatment works or waste outlets are
designed and built in compliance with the
applicable standards of performance;

(3) The new or existing treatment works or waste
outlet is designed and will be constructed or
modified to operate without causing a
violation of applicable rules of the
department;

(4) The new or existing treatment works or waste
outlet will not endanger the maintenance or
attainment of applicable water quality
standards;
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(5) The facility shall comply with effluent
standards and limitations, water quality
standards and other requirements, as
applicable in sections 11-55-19, 11-55-20,
and 11-55-22; and

(6) The facility shall comply with sections
11-55-27 through 11-55-32.

(c) NPDES permits at a minimum shall include
conditions and requirements at least as stringent as:
(1) Those conditions contained iIn sections
11-55-16, 11-55-17, 11-55-23, and

40 CFR 8122.41;

(2) The requirement that the owner or operator
provide the facilities as necessary for
monitoring of the authorized waste discharge
into [state]State waters and the effects of
the wastes on the receiving [state]State
waters. The monitoring program shall comply
with sections 11-55-28 through 11-55-32;

(3) The requirement of compliance with any
applicable effluent standards and
limitations, water quality standards, and
other requirements imposed by the director
under sections 11-55-19, 11-55-20, and
11-55-22; and

(4) Conditions requested by the Corps of
Engineers and other government agencies as
described in 40 CFR 8124.59.

(d) In permits where more stringent effluent
limitations are included, compliance schedules may be
provided in the permits if the requirements of 11-55-21
and 40 CFR 122.2 and 122.47 are met.

(e) In acting upon an NPDES permit application
for an individual permit the director shall deny the
application unless the information submitted shows that
the new or existing treatment works or waste outlet
described in the NPDES permit application can,
conditionally or otherwise, meet the conditions of
subsection (b) or (c).

() Notwithstanding the provisions of subsections
(a) through (e), the director shall not issue a permit
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or grant a modification or variance for any of the
following:

(1) Discharge of any radiological or biological
warfare agent, or high-level radioactive
waste into [state]State waters;

(2) Discharge which the Secretary of the Army,
acting through the Chief of Engineers, finds
would substantially impair anchorage and
navigation;

(3) Discharge to which the regional administrator
has objected in writing under any right to
object provi